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Dundonald; NIN 1 „ e 111544: een 
. 101 arquir CI didale. * 
; M fit Earl of Dundnald, by diverſe Con- All the Settles 
n the Tears 1653, 1656 and 165, ſertles ments of the 
his Eſtate upon William Lord Cochran big eldefF Son, Irin > 
i - audebe Heirs Malz of his Body ; ubem failings to RT. 
7 2 And in the Tears 1680 and 1684, . -- - 
the ſame Earl William, after the Deceaſe of his (aid | 
; Son; renews the Settlement in Fayours of Jahn Lord 
8 ö Cochran bis eldeſt Graudſon, and tihe Heirs Matz of his. : 
e en failing, to William Cochran f Km. 
. tonnock Bin ſecond Grandſon, Father ol Thoma the pre: 
b and the i Mare of his Body ; whom falling, to bis other Grand finn 
Heis Male of the Body aof his {aid deceaſt Son, in their Order; whom failing, _— 
ta Hut in the Terms. ofthe, tormer Settlements ; whom all failing, to the = 
4 ny * 3 1 1 — ol Deeds, age * 22 4 
ime to continned to be the Titles the Family to their. E- _ 
ſiats/; nor ha there avy, Deed been made at any Time ſince, which, at rhis Oey not Mere 
Tap r nq: Alemarigntn the Courſe of Succeſſion. as thereby, clta- 
bliſhed : For tho the laid Jon Lord Corhras appears. to have had Tome In- 
tention, by a-Procuratory of. Surrender in the Tear 1688, fo far to alter 
the former: Settlements, as to bring in the Heirs Female of his own Body, + 
before: the other Heirs Male of the Inveſtiture, yet, as no Surrender or la-. 


feſtment followed on that Procuratory, and the, ſame was wholly neglected 


by his two Sons, Earls Millam and Jahn, who one after the other ſucceeded, ; 
and made up their Titles by Service on the Footing of the former Inveſti- 

ture ; ſo the ſaid Earl Joby laſt mentioned, in his Contract of Marriage in the 

Year. 1706, ſettled the Eſtate upon Heirs Male, in the Terms of the aid, 

au Iveſtitures, 6 | 9 b eiern 


Az But 


9 


The Marquis Marqui of C San and H, ir of the fad Lady 
ee e do e res ning, that by the 1850 S of Entail 


rs 


* ic | 


geirs.W 


to js ot oolg go.to the eldeſf 


1 e 
kung, 


= 55 Kick: Fg Bo _ of NE 

Male to the Delermi dang of i 1 5 calls Lady Lim Ciba bis 
eld eſt bf ee and his other two younger 
Daughters in their 1 and the Heirs Male of their Body, to the Suc- 
Ton in che whole Eſtate without Diviſion, agreeable to antient Set- 


tlements. 

7 Andetho“ Again ig the. Year 1722, EartyPillien his Son did in his Mino- 
tity erroheouſſy a Procu of Surrender in Favours of the faid Eady 
Anne, and the Heirs Male of her Body, Cc. as in Implement of the ſaid 
þ Bond granted by her Father in the 1716, and calti 1b et to the Succeſſion 
before his Heir — * the, Bond 1716 no ſuch Thing was meant or 

intended, ye a peers apon' mote mature ; Dclidersri tation, recal the 
_ faid Procuratory, an * Deeds ſettled the Succeſſion upon the Heirs 

whom. failing, upon Thomas Cochran then of Kin- 


RY? Mile of, his. own ods, 
| $0 - += F0nnock,” the preſent Earl,” who,” as Grandchild do the a HD 


'Þ 2: AP ſec6nd.'Soh,, was next Heir of the Inyeſtii 
Succeſſion de- Abe BW Earl Witham laſt deceaſed, dying in ey yu And Ha 
the Sucreſſion devolved upon the ſaid n now Earl: 


volyes on the Ale of his 
e, eee WW; the Terms, nor only, of theſe Jater DN 


he ſaids antient Settlements. 


* „ 


th 


= e 1 grey of the 
Gaim a 1716, che fai e his Mother Was bal to 
80 Heirs Male of Earl Jobs the Grüter 285 *; 50% ind 


attempts: to 
terre Heir. hae the De i Deeandone by 55 Ear! Bam his Son in the 1725 were void, as dom 
mn Minority and on Death- bed, he*thought” ft to lay Cain ro the Eſtate 
'Dinidenald, in vertde of that Bond in the 1716, and alſo in vertue of the: 
wa” * neglected ocuratory 1688, and revoked Procuratory in the 1 15 
ich two laſt eds the Succeſſion had been intended t be fettled — 
— * den 1 * Vf 


Heir Female. For lich End, he obtained Brie ves from the 
4 diteQed"ro' the” Maters bf. Seffoon, 


for ſcrving- himlelf Heir of Proviſion, to: 
the la Earl William laft decealed his Uncle; Fir John his Grandfather, aud: 
Þy Lord Cochrane his Great- Grandfarher, whe had gr 


anted theſe Deeds: 


E 

poſe! "Thathas the pteſent Eart of Dundbnald being adviſed, that thoſe Neds / un- 
2 wat dex which the Mlargo ais claimed, er We Bend N 5 1776, had 
ſuch Import or Meaning, as 2 erideavoured to put upon it; 
15 Ne neither the faid Bond, nor the other Derds 


thar tor oe Wives other 
ore. mentioned, could be of any Force or Effect © Law to dilappoint his 
e Care it bad been - 


Rigbr, to the apcitac Tnheriratice of his Avceligrss w 
Jght, eue eds df Alteration. he re- 


Ke guard the loveltitures againſt all gratuitous 
2 to oppoſe the Setvicè; and theteſote applied to che- 7 8 y  Seffoon; — 
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5s A 


1 Caſe ebe Ellate © 


EO OO wma. 


Nd a 


rh or 9 — 85 


: Which being 
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ht ſhould be determine 
ords were 
ſt, To ordain 


Failure of ale of his own — 
Lady Arine an his eldeſt Daughte 
hom falling to 4 other two Dat 
© /Cochrants, one after the 2 and 1 
that the "Heirs Male of the” 
© he the Matquis, as Heir Ma 
7 clared Heir of- Proviſton to the 
© Earl of Dandonald mi 
Estate. and — 


e Lad) 
je Heirs 


bimfelf — 1 3a hig 
_ #larator he alſo togk Notice of the othet Deeds, 
in Favours of Heirs Female 
Great. Grandſather 


gurtient- rurned chiegy upon this Bond of Frit 

On the other Hand, the Fatt of Dina 
of. Declarator by Way of Defence; that 
Fyſt, ia general, tha the Inveltitufe 
Favours ß the Heirs Male deſeendmg of the Body 
Dundonald, the Right of Succeſſion had, 


ſaid Earl Man's Body. 


Mulliam laſt Ear Dundonald. 
each. of theſe Lets de Which the 
of Succeſſion in any Part ot the EXE! 
ed tor che Nhe let vation ofkbis Name end- Fam 
Honours, which - + his Parent were o Selena 


wot bd: ſeparated, 255 WIS e e 


-} 3 IS 28% 4 Py zac 10 Ze: 2 ft: &* 18 


by an —— 


41 A, 22 * 


8 
that 
8 had Power 
the former Settlements in Prejudice of the Heir bf Inv 
iFidence of Succeſs agree, that his Service ſhonld 
reported by the 
pleaſed, by” their I ed N Sentence MS 


Parte . r Pre 


© Thar by the ſaid Bond ot Entäil, made by Earl Johr tris Granc 
* the Year 1 * = faid Earl had obliged Himſelt ind his Heirs, upon the 
to reſigu his Eftage in; — of 
15200 e _ of he 


. 


faid "Earl hig Galle and that the 
be decetned to mzke his TI 


by his Uncde Fart fan, in che f 711, andhis | 
Lord Cpebran inthe e eee of che Art ti 02 þ 


1% 
brought a Cot Dy The Earl's fs q [| 
it might be found 20 decbar ef 9 
'of the Leid E Rare, ſtanding Cofiecrved im 


on the "Death of 
deceaſed; &cvolved wpoh him * the bees I" As heareſt? 


Mare, 


ia” Serviee 


froitfeſs and ut 
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2 75 — 
toni 
the Point af 

Aﬀeſſors, the & 45S 

th of F 


"rk 
op. f. 


ther in 
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FS 

ies: And 
1595 1 — therefore 

12% Body; Foul be de» 


. ic De 


fad” to Hare been 2 8 


* i 
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of il am litt Earl of 
rl William lat D140 
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flet ot hatt cash 


and that tis” Effate” ing. 
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the 2th of june thereafter. ps 7 
wt 5 Poverty 6 of ee IG ws ly been taiſed and iniſted The Mar- 
n The. Marquis of Chyafiate © he an Aren to hare it cdlared, quis's Claim 


1, 

| © 

1 
© 44 % 4 * 


ear Mals of the wy "be — 1 
| '* .:-::+ 18 
aa, That ſocb was Uſe bee RY Con F of tote 1 Aitufts* Ee £3 21s 1 
That it: was not . Power of either —_ ſaidꝰ two . . ö F 

E alt: 10 .. ene — 22 | 
arcade Shi wed, t. Steer This Coe — — 
Which cher K 


13 18 
— 22 21 242 3, ae zan cartioet 4 i 


parent 1 
Tho the, a, aj al £4 8 r 
— = regular Way the _ Law 9 as it was not in 
tuitoully alt e of Sucgteſſion, —— 
| 5 1 ccfior ore rae ſo; according to the Senſe 
uM mT ian of che 1 of Bacail 1746, Earl John had not y diſcover- 
| Intention to exceed the Powers he had by Law, but only, upon Fails 
[7 Heirs Male: of the; Inveſtiture, to call the ſaid: Lady Am, and his 
=: Daughters to the een in the preciſe. Terms af the n 
ttlements. 
| The Ear!'s 3. And in the laſk Place, That in no ed che ld Bonk £276. * 
| Defence. any of the other two Deeds in 1688 and 1722. be 2 any Force, not ou 8 
being all perſonal Deeds never fully executed by, the Granter,, nor record - 
ed in the Regilter of Entails; as che Ac of Parliament 2685 directs, bur 
| alſo as being alteted for. moſt. reaſonable Cauſes, particularly the ſaid Bond 
1716 by the ſubſequent Deeds of Earl JY/illiam, in the Year: 1725, in Fa- 
yours N the preſent Earl, the true Heir of che Inveſtiture, and that the 
76 might he declared to be good Deeds, neee 
| the 75 were leyelled againſt chem. | 5 
Parties or. Upon the ſeveral F you in theſe mutual Declarators, Pargjes having, been 
dained to in- at Seat! me to intorm upon the Debate. In Obe. 
form. dience whereunto, this N bly offered - And chan che Ar may 
K the more diltinaly n the ſeveral Points, in the Order as they 
| arne above ſlated in 5 Ear!' rte Necla werbe ſhall, as he proceeds to each Point, 
premiſc ſo much of the Writs as he ſball haye Occaſion to found upon, 
referring WA ARIEL thereof in the printed Schedule W 


| gk 
hy 1 wilt 15 al Fart of the Ear!'s Declarator, That he is lawful and nears 
= 12 eſt 1 0 5 4. ing by — — 9 admitted: 
(7 he Th hing pro to clear, is; t {uppoling there had 
dnn in the. Tie of che Seetal, lager, Eaxls, who. are: laid 10 
| anche e ho — — 5 the aſoreſaid Deeds df Alteration, yet the Natute of the In- 
an det al. veſtiture was ſuch, that it was not in their Power, without a valuable, or 
| terable. at. leaſt a rational Conſideration, to have altered the former Courſe oi Suc⸗ 
ceſſion; 2 * which reaches over the whole Eſlate that flowed from 

| The Will of þ iam ficlt Eatl of Dundanald. 
| the Donor e- There OY no leſs than five ſeveral Conveyances, proceeding at different. 


— Times hom the ſaid firſt Earl, in the Courſe of about. zo Years, all ſet- 


alter. | | 2 0g 


= 


on 
* 2 Thar "Native, en 


hg ars yer fl 

is . of thoſe Deeds, an 
to alter th 

that there 


he Succeſſion,” but, the per hopes to mae 

is what in Law has the ſame Effect: For 
tions, where 4 Man deſtinares a Suceetſon is hiraſclt, of 
art in his own Favours, Cre. with a Subſtitution of ſeveral — 2 — 
himſelf, Treg on the ar Jubſiraces as they ſucceed, at Pleaſure, ſuch 


Nanbagion- of Heirs, -under no 
unlimited Fiars are ſubjæcted to, that they- - 
a; it not in l Wee, alter upon Death · bed; — if it hall ap- 
from the it ſelf, and 1 7 9 ———— uch Was the 
ill and Intention of the Maker of an 'Eatail,” that the ſame ſhould not be 
—— at the Diſcretion of che Subſtitutes, his Will and Intention will 
in Law have the ſame Effect againſt the ſubſequent Heirs, who poſſeſs in 
the R ht of his Deed, that they cannot alter the Soccelnon ratuitouſiy, 
if his W. Will had been declared in expreſs Terms.” | | 
2 fe Procurators tor the Marquis of Chdſdate have indeed: Khovght fit, ebene | 
diſpute this general Point, and to plead that all Sabſtitutiors without Diltin-2* oy 7 
Sion are no other of their Nature than naked Deſtinarions of Sueceffon, un- (;4, be eren 
leſs the ſame be guarded by expreſs prohibitory Clauſes ; and that where | 
there are no ſuch Clauſes, the Preſumption is that the Granter- intended the 12 
Jubſtitutes ſhould be under no Reſtramr: Which obüges the Earl, before he enk 
2 upon the Argument, as to che Particular Import of the preſent Deeds, t 
in imine this genetal Point, 7 — w which he Id be at ſome - 
Le in the Teller, That prohibitory Clauſes, ate not by any Law or gta- 
tute, neceſſar ? Ay way of Solemnity, to introduce in Voalterability of the li- 
1 mited Succe bur are ſingly regarded, as an explicite Proof of the Inten- 
tion and Will of of rhe Enraller iar the Courfe of Succeffion ſheuld not be 
© altered ; and that therefote, 2 Probibition to alter plainly implied and d iſco- 
; - vered-from othet Circumſtances, eſpecially fuch as ariſe — the "Nature and 
* Conception of the Deed. it , ought in Law to have the ſame Effect ; and 
theo dye ſhall ſatisfie Ait that there ate duch Circanifiancee in the 
reſent 
That an Obligation im lied, 1 the An of any Tranfaftion or An implies © 
Claules in Writs, is of the Lame Efficacy as an Obligation in formal and Prohibition” 
direct Terms, ſeems: to be a Point welt eltdsliſved'; tis à Principle laid down Aua — 
by. ourlearned Author, the Lord Stair; in His Laſtitutions, Tit. 1. Tir. 10. Page Peded- 
98. in medio,.. That in all Deeds or Cogrrad , nor only har wür h is expreſſed m 
be performed, but that which i; neceſſarily conſoquent and implied, Numbers of Au- 
chorities might be brought from Foreign Lawiers f, who all agree in this, 
x Shaken LE the Matter of POR, and Subſtitutions A Heirs, "Nil 
ehr 
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cenſtgptiy.de — ſo 8 5 585 came b 5 1 

[A Prohibition v For whpt 1 Bois of A t 

only implied luahle Con Air e vg. no N Adolf In 95 Obli CR 25 
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| in onerous 
to alter atg yt: of their ature, not... altcrable Sta 
— Thayea:B 'of ; Fot, conce ee Favours of the . 


vet are not 

Lalterable. — 18 . lealute of. . e Maker; yet». 2. op 255 

| pz for a valuable. ae tho by its e 80 f differitg"in's 
fer 


from, the other,,.cannpt be  gratuirouſly Altered ; fot” v ch Differchce'no 
Naantien "of . 


| other Realon can be aſſigned, than che implicd. Wilt 400 fn 
and hat it is gott c pref . would have; Siweßt. valable Confidera- 


Let e «+ 4% ti fort an, er 1pty JA PIT) etio mere. ode ee Sd + 0 


Aer T es ie upon th 5: Pw Lear of. aw, 132 1 Tome we r 
enly implie in them an implied "mutual Hick ma not to Alter, whulft 


e * ing te — Nerer and Conceptio 2 os, Appeartn e of common an De 
be. no ot a 8 mu made 
DIR doh „In ſt 


yet are not ſtinatione g for there 


| Alterable, wyixt ſuch 5 ond, the e of 


Men are und have in their Eye, che ee of 9 7 Families, 


and thence are preſa + to have, intended, to reſttain.one ariothet from gratu 
| 2 that Entails for, Preſervation of Families are l 


ions, 

— the Lords may Ne a e n 5 of Kere by 
a —— * 1 w ntai a 25 'of Hime to Hume of 
ele — 8070 Steg cer 70 ul 


the Faß of knows, tho? containing no, ,prohibitory ſe” or -Ob 
| Hume's Cafe tex, 2 und. not. Iltexable, ſalely. Men 0 . the Reci 3 lia hich it pro- 


cegded, the ſame, 7 ade, far, pe oe of mg ind of * — 
. ancient Di it fi 
= Heng, ons We the . — (ht ec e aid Res 


4 2 of Hume, wh * pee 
| — rence Fopndatigh f \ that Obſigationsn'M Marriage ber 


tlemencs cango: be eiae nalen which, Ind“ Fenetglly the Sabftiruti pot 


222. 


$147 


| py ply ee. the moſt ſimple 1 Without an expteſs Limitation pol the 
_ * 5 iwho cemaifs full 7475 Hates I he cariot 1 87 the Children 
y P 35 
famed Inten- Of the Marriage: . 25 his Heirs an repretent him; 


23 1 the [Intention Sh rhe — 
engaged e Martia ement; 
gr og, rye 
while they are Heirs, have the mixed Cha- 


; Which Reduction oi their Fa- 
5 2 r 2 1 that's 


cion. becauſe it is preſumed, Thar te 


"oy 
The Wie e er 2 e Bs 


Pleaſure; whereby ,the Children, 
Lecker of Creditpts, "and the 


chats gfateltoes Deeds t. end Neude proceeds: 5s by uc M es ES 

te Foe al e Guat Hit ki eee ; Bietho ten. 5 
eds are contra fdem tabularum For Thould'a Father make à Settlement | 

in Favours of any of his Children, and expreſs rhe Obligation upon him- | 

el, in the lelf lame Wortes and Tenor, in any other "Deed or N 

x loo. a Contract of Marriage, the fame” ſhoold be Aterable by him a 


bene ate many known Caſes alſo, wherein ir has been "ahtdged by th Clinics or Re BN 
Lords, that Entails, in which the Granter denudes himfelt of the Fee, . DA on | 
and again ſubſtitutes himſelf to the 'Fiar, or in drbey Words, Entdils bear-from a pres: 
ing a Clauſe of Return, are of the ſame Effict, as if they had contained ſumed Intes- 

4 prohibirory © Clauſe, (which there win be more patticuar Oecaſſon toten only. 
votice after wards,) and which proceeds on the ſame, and no other Foun- K 
dation, than the preſumtd Mill of the Maher.” . recent Cafe the Tue. wn ot 
Lords may probably remember aer and Nihat, detetmin- the Donor ad- 
ed no longer ago than | Fe ete one Maar having dif- judged eu 

< poned his Effects in F er and two Siſters, and the Heirs te 4 Preh 
to be procreate of th i Caſe of any of them mond dy don, Nis. 

t without Children, ted the others in theſe Words, That the” ——_— 

© Deſeendant's Share ould neereſet and falt 10 the 'Survivers, but without any 
© Prohibition'on the Diſponges ; But on the contrary, the Diſpoſition con- = 
© tained a Power to the Diſponees to intromet with and diſpoſe on the Subjefts ; 8 | 


yet, becauſe of the preſumed Will of the Donor only, the Sur divers Were 
© preferred to the gratuitous Diſponee, of one dying without Heirs of His 
e Body⸗ ene 


DOdy, X Shops * 9 
And thus *tis hoped the general Polat is" cleated to the Savis of the The Earl pro- 
Lords; That an expreſs Prohibition not to alter, is uot 'by bur Lum fete fury, cedẽ to ow, 
ti reſtrain Heirs of Entail from gratuitous Deeds X4 Alteration ; Bur ther the & 1 
preſumed Will of the Maker, diſcovered from the Nature of the Deed and ofher ad Tap 
reumtances, is ſufficient for that Purpoſe : Which naturally leads in the next Prohibiti 
Jace to examine, Whether there be (ufficient Evidence in this Caſe to pre- from the Will | 
ſume ſuch Will and Intention? And for this Parpoſe, it will be'neceſſary of the Donor. | 
do premiſe the State and Nature of the Conveyances, which flowed: fr | 
Millan firſt Earl of Dunduxald, in Favours ot the Lord Chebran his Bon. 
and the ather Se cndabiy of his Body, which, as 'befote obſerved, are 
about five ot fix in Number, each of which the preſent Eatl believes, to Oy 


— ec CC - 


be conceived in ſuch Manner, as ſhow a plain Intention, The R 
2 un, a plain Intention, That the "ſince 
ſooulg not be alterable at the Pleaſure of the ſeveral Subſtirares ; but, which is 
yet more ſtrongly entorced, where thete Is a Tract and Series of rr F 
an e n View. boy eto an year” - 
iam fir rl of Dundonald, in the arriage Settlement betwitit Recital of the 
Will . Lotd Cochran his eldeſt Son, and Lady Katharine Remedy, Daugti- Settlement, 
ter to the Earl of Calſili, in the Year 1653, diveſts'himfelf of the Lands f 265. 
* WY, and ſeveral other Lands, partly irredecmably, aud 
partly under Reverſion, in Favours of bis ſaid Son, and the Hirt Mars of the 
Marrigs alen Jil te avon bank, ll 
1 Cl tr ra ee he 
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| Recital of the Thereafter in the, Year . 1656, there. is a+mutual. Contract bet wixt the. 
l — | of the one E his laid San the Lord Cochran wit Cole 
af the Lady and the Earl of Caſſili her Father of the other Part, whereby 
the Lord Cochran exchanges. with his Father the Lands ot Ochiltree, which 
had been diſponed to him irredeemably in his Marriage Settlement, with 
the Lordſhip of Paiſlzy, an Eſtate of much greater Value, which the Fa- 
Y ther thereby diſpones to him and the Heirs ars of the Marriage ; whom. 
Sh failing, to Rxruxx to the Earl himſelf, ccc. eee 
| m_ of the In the Year 1657, there is another mutual Contract betwixt the (aids 
| 8 Parties, whereby the ſaid Earl renounces the Reverſion of certain of the 
1 Lands that had been diſponed under Reverũon in the Marriage Settlement, 
and to ſhow the Anxiety the Father had to preſerve his own Subſtitution; 
(in which View only this third Writ is noticed) the Renunciation is con- 
ceived in the ſame Terms, Is Favours of hit Son, and the Heirs Mats of his 
Body; whom failing, to ReTvRN to himſelf, &. __ Mtg lH Ki 
Recital'of the Theſe Settlements were all made n che Earl was only Lord Cochran, 
Patents: of and before he was raiſed to the D Earl of. Dundonald : And as his 
Honour. Patent, As Lonxp, was limited to himſelf;:Ahd the Heirs Male of his Body; 
ſo he was not anxious, by theſe Settlements, to extend the Subſtitution of 
Succeſſion, further than to the Heirs Male of his Son's Body; whom 
failing to return to himſelf, &c. But thereafter in May 1669, he is created 
Eart of Duxponaty,. by Patent in thofe Terms, To him aud his Heirs 
Male, whom failing. to the eldeſt Heir Female, procreate or to be procreate of his 
Body wit hous Divifion, and the Heirs Male to be procreate of the Bod) of the 
ſaid eldeft Heir Female, carrying always the 'Sirname and Arms of Cochran, 
+7. © » which they are bound to aſſume in all Time thereafter ; whom all failing, to his 
OY - -neareſt Heirs whomever.  ,., ; 3 
Lord Coch- ;The Earl's Son William Lord Cochran died anno 1679, leaving Iſlue of 
raus Death his Marriage, John his eldeſt Son, afterwards Lord Cochran and Earl of 
and Iſle. Dundonald, Wilkam his ſecond Son, Father of the preſent Earl, and Tho- 
| mat and Alexander, in Favours of all and each of whom ſucceſſively, as 
| Heirs Male of the Lord Cochrau's Body, the Eſtate was provided; whom 
failing to return to the Earl. e 95 dne 
Recital of the The Earl, after obtaining the foreſaid Patent, and his Son's Death, ex- 
Settlement ecutes a new Conveyance of the Eſtate in the Year 1680, whereby, with- 
* out taking any Notice of the former Settlements he had made to his Son, 
(as ſhall be afterwards remarked in another View) he, agreeable to the 
| Deſcent of the Honours, makes a Surrender of his whole Eſtate in Fa- 
yours of John Lord Cochran his eldeſt Grandſon, aud the Heirs Mats of bis 
Body; whom failing, to William Cochran his ſecond Grandchild, Father of the 
preſent Earl, and the Heirs Marx of his Body ; whom failing, ta his Third and 
Vaurth Grandſons ſucceſſively, aud the Heirs Malz of their Badies ; whom fail- 
i, to. himſelf, that is to return to himſelf, and the other. Heirs Male of his 
; Body ; whom failing, to his Heirs and Aſſignees whomever ; © the eldeſt Heir 
Female ſucceeding without Diviſion, and bearing the Name and Arms 
ol Cochran, under an expreſs Irritancy upon her. in Caſe of Contravention,” 
with a Reſervation at the ſame Time of feveral Powers and Faculties ro 
himſelf of alienating the Eſtate, and burdening the ſame with Debts. 
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be in the Power, of the firſt Fiars or the Subſtitutes, gratuitouſly to evacus they are not | 


| Prohibition not to alter. Tis true, that in the three laſt mentioned Deeds we himſelf, have | 


- when the Deciſions of the Lords are loo 


Law, which equally apply to the one Caſe as to the other. 


Ay (' TH; ] == 
Bat then in the Year 1684, by the Marriage Settlement betwixt the Recital of the 
ſaid Jom Lord Cochran, and Lady Suſamns Hamilton, now Marchioneſs of /+ | 
Tweelals (it which Notice is indeed taken of the Rights that Rood in the **** 
Perſon of the deceaſſed Lord Cochran) the Earl obliged himſelf ro dil- 

charge and renounce theſe Faculties reſerved in the Settlement 1680; 

and he and his ſaid Grandſon, for their ſeveral Intereſts, concur in a Set- 

tlement in the ſelt ſame Terms as were contained in that Settlement 1680 

and with the ſame ſpecial Proviſion of Return to, or Subſtitution of, 1 5% -o Wl 
© the Earl himſelf, and the other Heirs Male of his Body, on the Failure o# | 
© of the laid Lord Cochran; and the Heirs Male of his Body, and 
of the other Heits Male nominatim ſubſtituted“, which in all thoſe ſeve- 
ral Conveyances is anxiouſly ingroſſed as a Condition of the Right. AND 
of the ſame Date with this Settlement, and for Performance ot the Earl's 
Obligation therein- contained, he by a ſeparate Deed Renounces, in Fa- 
yours. of the  {a'd; John Lord Cochran his Grandſon-; whom failing, to bis 
Heirs of Entail and Proviſion, mentioned in the Settlement, (which is the ſame 
Thing as if he had ingroſled the whole Subſtitution therein-contained.; ) 
all the foreſaids Po wers and Liberties of ſelling or burdening, &c. which 
he had reſerved by the Settlement 1680, or the former Settlements of the 
From theſe ſeveral Deeds and Conveyances, there ariſe various Obſer- Obſervations | 
vations, which the Earl hopes will aftord full Evidence to your Lordſhips to be made i 


that ſuch was the Will and Intention of the Granter, | that it ſhould not — | 


ate the Settlement he had made. 1 SEP alterable. 4 
And the Firſi Obſervation the Earl ſhall make, is founded upon the Pro- a Clauſe of iſ 
viſion, .* That the Eſtate upon failure of the Fiat and Subſtitutes particular- Return to the if 
© ly named, ſhould, return to himſelf;”; which he hopes on ſolid Grounds Donor, and 
of Law to maintain of itſelf ſufficient in this Caſe to carry in it an implied INES iy 
do not find the Word Return: But there occurs in thoſe Deeds the indi- the ſame Ope- 
vidual ſame Thing; For he diveſts of the Right, and ſub/litutes himſelf rrtion in Lam. 
to the Donees, which both in good Senſe and Law is a Clauſe of Return 
to himſelf upon the Event of their Failure. It ſhall not be denied, but on 
ſome Occalions,there has been a Kind of Argument made from the Em- 
phaſis of the Word Return, to ſhow the Intention ot Parties, that it ſhould 
not be in the Power of the Heirs to 2 Succeffion gratuitouſly : But 
d into, by which they have ad- 
judged Clauſes of Return to impott a Prohibition to alter, theſe Deciſions 
will be tound to ſtand upon the more ſolid Foundation of Principles of 


Taking it then for granted, that the Rerurn to himſelt, and the Sub itution | 

of himſelf are the ſame Thing, and which the after Argument wi tully £0 1 
confirm, the Earl ſhall firſt ſer forth what he tahes to be the ſolid Ground be fer tortk/ 
in Law upon which thoſe Kind of Subſtitutions have, a different Effect on which ſuch | 
from common Deſtinations of Succeffion ; and next ſhall confirm it from Subſtitutic : | 
the Opinion of Lawyers, and the Deciſions of the Lords in thoſe Caſes, impliesa Pra. 
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have tdjtd, 
e rinoipſts, to bo juſt now mentioned; and no-Other;'thoſe 
aro rnd and when thay is once done; the Application win 
de al why the ſame ouphr to be imcho-preſent Cafe. 
Valle where- * | The Principle;the Earl humbly believes to be no other than this, Thar E- 
| in there is a fait which tire made foromerons Cavſes;thiatis, vhem any of thedubſtitutes give 
Subſtitution a valuable Conſidetation for ning ſtbſdirnted; cannot be Irn. * 


22 Return pacyated iu Frejudfre of that Subſtietition;\'" Tlie Principle is cærtain and uns 
de not al. doubted. Tue only Queſtion is; How Entails with a ; ClinfoofRetira are 


| OR ons it? But is be like wiſe takes to be no leſs plain from this 

itouſty. fog ple Propofirion; © That where the Maker of an Entail diveſts himſelf of 
the Fie, and ſfubſtitutes hitmſelf to his-own Donees, ſuch Saubſtitution 
| „i purchaſed by him at no'leſs-Value chan the — — 
| xa. It one bt give: 4 Sum of Money, or any other valuable 
| bx: Conſideration to another, för which Cauſe that other entails his 


| er. +7 


 biraſelf; and the Heits Male of his Body; \ whone failing, to cer 
other Jubſtitutes; whom all failing, to the third Fatty, ho gave 

the aid valuable Conſideration for the Subſtitution to be made upon him; 
It is on all Hands admitted; That ſuch Subſtitution would be onerous, 
and as ſuch, unalterable in Prejudice ot him who gave the Conſideratios- 


3 875 0 for it. If then, it Place of ſuch third Parties giving 2. ſmaſl Sum of 
2225 - Money'ro 4 Proprietat, for the Proprictars entailing his Eſtate on him in 
| 2 that Manner, we fuppoſe; that the hole Eſtate entailed ſhould proceed 
3 from the thitd Party himſelf, and that he ſhould: diſpone his own Eſtate 


to another, = Sos —5 Heirs Male of his Body; whom failling, to hin» 
rely moſt irrational to think, That ſuch Entail were leſs 


8 3 — him cannot dut be admitted rather more onerous,” than here only a 
FTPaart of it, or perhaps a ſmall Sum of Money, is contributed by the Sub- 
| Kitute, for having the Eutail S er as in the one 

Caſe, the whole- Eltats- on in Eſſect given by, the Subſtirute, as the 
Ptice. of the Subſtitution, whereas” in the other Caſe, the, Subſtitute docs 
not Login of ve the tenth Part of the Value. Or, to take this Matter 
ords, it is already eſtabliſhed, that the Import of the 


e 18 to be governed by che preſumed Win and Intention of the Ma- 
ker: - Can any Thing then be more evident, thun that when . Man gives 
| away his Eſtate with'a" Proviſſon, that in a ctrtain Event it ſhalb return 

to himſelf, that bis Intentiun Haid be no jeſs that the ſame ſhould 
not be eratuitoufly difappointed; tha were he had only contributed a 
. Kad Matter for having: Subſtitution ſettled on him to 
4 Dandenalu fore ſees, That befote he go further, it 


| | 9 Hut here the Eat! 
to remove one general , which the Procurators hos | 


CE 


77 $394 -06 Way: "It his been alteady admitted; 


| R 4 


That Lanfte Sub hide ge) Des 


7 1 have the Effect of 2 \Probibidons ind | 


. 

| S—__ ' lf; It 
| = 25 1 unalterable'by him, who receives the whole Eſtate in Vit 

noi tue of the'Entail; than it was iti the other Caſe, with Reſpect to him 
youre who got only the dam of Money for making of it. In Mort, when the-wliole 
moi. 3 dn -/ Eſtare- entailed, proceeds trom one of > the: Subſtitutes, the Subſtitution of 


Eser rer 


will be roper 
— ny wi Man rquis of Ciydſdale endeavoured, in their Pleading, to throw in the 


2. 


gp ace 
2 Becau F i, 


of Sucte ſſim art for the moſt f 
of the Maker's Body; whom failling, to 3 
failling,' to dif un Nerz, or to rerum 40 his. own. Huss and Albee + =o 
if thisJalk Termination, ſhould. be reckoned pnerous and unalterable, by 
by the firſd4nſticure, and other Subſtapres; there would be an End to 
the received Opinion, that fark Deſſinzzions of een, or naked 
Subſtirurions are of their! Nature alterable. | 

The Anſwer is cafy : The. Miſtake hie, ki 2 Diltip&ion Tbe Barts - 
betwixt. two, Cakes: which; are widely different, and therefote —. — 
carefully diſtinguiſpecdt wt. 2f-When @ Man ; deſtinates fig cum, Suceeſng, or füt om 
* in — 5 Words, ſettles a Succeſſion to himſelf ; as where he reſigns in Fa; the Tm N 
© yours of hind/elf, and the, Heirs Male e eee 42 
5, on 2 oder — to Yeturgs KO»! his, Heus an > 1s v3 witty 
„men 15: Thu QTHER; Qavt, When he! Ar 4. Succeſſion * 223090 
© Heirs to himſelf, but diveſis himſelf of the Eſtate in Favours of others. 
« and the Heits ot their Body; whom... falling, to E '; wheteby 
neither the Nonee; not any of the Subſtrate an become Heirs: to the 
Donor, but all A among theſe, even t 12 
ſelf; in Caſe No woah nap ring che to take Effect, — 
ſucered.in the Estate as Heirs 40-the None. 

In the firſt; of thoſe Cafes, there is heh Pro's ſe but a PLETE 00 The Entiil © 
tion. of Succeſſion: 3, none of the Subſtitutes have given;any valuable Con; alterable 
© fideration to the Donor ſor the. Saen raed jor ; ep Donor. him; b roo 
as Heirs) to: him; which ig 1 Deed... 10 25 % er en 
der no Reſtrictiom but way alter at Plealure 3 % may . (bliirore 7150 0 % in... 
Heirs who ſueceed in his. full Right. of v an unlim unlimited Fee, Fot this, 1s — 
certain, that if the Subſtitution is not onerous and .npakerable * ve ; 
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firſt Ponee or Heir of Engail; either is it with Relpec to ay 


ſubſtitute Heirs who ſucceed to him in ome jus, chat is, in the; Right 
he had 1 %% tg N CK To 16d 21 ci fa. 1 


IA BB AT | 
Bot in the other Cale, where a Donor direciy diveſts himſelf of the The Egtaft 
Ellatel in Favours of another and the of, END 7 fails ae e Fi 
ling. to return to himſelf and, his e a Fiar * nor if © N 
ney 'thetefarg it cabſlitare” 


| 
| 

R 
is, that the Subſticution; of, ahi, Diamor 'Þ 008 16 ©; 40595 5 | 

tuitous Deſtinstion of Suceefion. in his Favours, but onerous and un-: f | | 

tetable by the Doneg, hei made Higr, i N Ae Non Sohn I | 
| 


on is either e Cauſes — ares wy ing 
the ee ſettled on bum, which hatefore — 125 


0 eg 20 e vias NN 
. Lords may be poten e 12 ast 3 bf Rec” | 
of Return do of their Nature import à Prohibition to 155 1 


ſtands upon no other „ atready laid down, rims, a onerows Sub- 
1 54 167 4+ bag. % mu32A ve r ſtitutions. 
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uk. That they are euern, Stbſtirurins ; The Earl further to 
conſirm it, from the Authoriries of our Lawyers, and from the Courſe of 

their Lordſhips Deciſions, as oft as the Cale has been determined. .. | 

Supported by, And in the 4irſt' Place, it cannot but deſerve ſome Notice, That it 
che Opinion has even been made a Doubt amongſt our Lawiers, Whether in ſome 
ol Sir John Caſes, "Clauſes of Return have not yet a much higher Effed, than has 
Nisbet. been here pled, namely; That they could not even be diſappointed by 
the Debts of the Dilponee“; as if one mould gratuitouſſ diſpone 2 

Piece of Land to à Perſon, and the Heirs Male of his Body; whom 
fſlailling, to return to himſelf; A Caſe which is ſtated, and leſt as 4 Doubt 
by the learned Sir Jm Nibet, f The Earl, it is true, does not pretend 

co carry this Point ſo far, yet he cannot help thinking the "Obſervation 

is of uſe to ſhow what Notion our La wiets always have had of a Clauſe 
wed * J of Return. N | f 21 4 a OY wore et £7? 1191 28080 174 E 
And the Au- The next Authority the Eatl ſhall mention, is, that of Sir M* 
thority of Sir Nenzie, which is in Point to the preſent Argument, in his little Treatiſe! of 
— M* Entails #{, where he ſtates the Difference betwixt | onevour und gratwireus 
y Subſtitutions ; and as an Example of the firſt mentions a Subſtiturion with a 
Clauſe of Rxrorn, and very diſtinctly explains the whole Matter: For up- 

on looking into the Paſſage, the Lords will find, it is by nd Means upon 

the Word Rerum that he lays it, but 1 of the ' Subſtitution 

for that tho* a Subſtitution be conceived by way? of Return, yet if ir ſhall 
appear the Subſtitute in whoſe” Favours it is [ 
me or other Confideration' for it, or that the Eſtate it ſelf, did not flow 
tom him to the Inſtitute aſter whom he is Subſtitute, in that Caſe it 


* 


haas uo other Import than a commen Deſtin atio. 
And confirms: But nothing can ſer this Matter im a cleater Light, than the current ol 
ed by Decrees Deciſions by the Lords of Seſſion, whictf the Earl is not here to plead on, 
of the Court 4, commonly Deciſions ate adduced, only as parallel Caſes; which, in 
that View, however in themſelves juſt, often bring more of the Air of 
Authority, than Force of Conviction alongſt with them; but he is to 
uſe. of them in Confirmation of a Principle of Law, which to all 

ol the lame Nature mult equally apply 
Deeree in the The firſt the Ear! ſhall mention is, that of Drummond contra Drum- 
Cafe, Drum- mond in the 1679. Drummond of Riccurtous granted two Bonds of Provi- 
Wand contra ſion te two Daughters, payable to them and the Heirs of their Body; 
42 whom failing, to return to the Grantor which his Son ratiſied by à Bond 
1979+ of Cortoboration in the ſame Terms. The two Daughters mutually af- 

ſign d their Bonds to each other, in caſe of their dying without Children; 

one of them died without Heirs of her Body, and the Surviver, as Aſſig- 
ny, ſued her Brother for the Portion of her deceaſed (Siſter. | I ut pled 
95 him, that the ye, pomp ng. for no onerous or neceſſary Cauſe, 
could not evacuate the Proviſion of Returm It was anſwered, That the 
Aſſignor was Fiar, and the Defendant only an Heir or gratuitous Subſti- 
tute. But obſerve the Reply on which the Decion proceeded in Favours of 
the Defendant, © That tho' he was Heir, and could nor otherwiſe make up 
uad inna en nr arne FLU CR (194 14 29 18 


I voce Return of Lands. 44 Fol. Ed. Pag. 2. 
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ceived gave neither Mo- 
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le deceaſed; yet be was not 


ice to the & [ 
| Nie Provifion, Who by Law has in bim the mixed © 
Character of Heir and.Creditor ; ſo that whilſt as Heir he mult repreſent 
© his Predeceflor as to his onerous or rational Deeds, as Creditor he can 
reduce all gratuitous Deeds to his Prejudice, in Virtue of the Ac of 
« Parliament 16217, and accordingly the gratuitous A[/ynment was reduced. 
But why. was he Heir of Proviſion. ? Why was he Creditor ? Fot no other nw 
Reaſon on. Earth, but that che Father's giving the Money to his Daughter wa- | 
an Onzxovs Cauſe for Sus$TITUTING HiuszrF. This may get other Names, 
it may be called the giving of the Right ſub modo, or the giving it ſub con- 
ditione, as it really is: Bur here mult lie the Ground of Law, That the 7 
Subſtitution of the Dove was. an yy, 2 which. conſtitutes bim 4 
reditor, aubo never can be gratuirouſty diſappointed... 
N For ſuppole this Rays Ig ave * 2 Donation by the Father, but 
to have been granted for Money, which had förmerly belonged to the 
Daughter, the Clauſe of Return to, or Subſtitution ot the Father the 
Grantor, would have been of no Effect, to bat the Daughter or her Heirs, + 
from diſpoſing of the hae at her Pleaſure, becauſe in that Caſe the Fa- 
ther would have been bur a ſimple Heir ſubſtitute, who had given nothing: 
whereas in the Caſe of that Deciſion, he had. given no leſs than the whole 
Money, as the Price of the;Subltturion. oo I oo, 
Aud thus the Lords decided on-this. very, Reaſon, the. .18th December Caſe of Mur- 
168, Murray contra Murray; Where, a Debitor in a Sum of Money having ray againſt _, 
— Bond payable to his Creditor, and the Heirs of his Body with a fl. i e 
roviſion, that if he had no Heirs, of his Body, it ſhould accreſce and be- 1680, -  * 
long to the Debitor himſelf. The Lords adjudged this to be but a gratui- 
tous FSuliſtitution, which the: N aker at his Pleaſure. But obſerre 
the Reaſon given in the Decilion, unlzſi an anterior Cauſe. were ſhown ; for, ' 
could the Debitor have then ſaid, that the Bond, proceeded from himſelf .;, -, + 
gratuitouſſy, or ſhown any other valuable Conſideration for the Subſtitu- eu 
tion, the Deciſion muſt have been directly the other way, becauſe in that 
caſe, the Subſtitution would have been onerous and not gratuitous. 3 
And the Deciſion 30 December 1685, between Mortimer and the pe Caſe of Mor- 
of Edinburgh, puts this Matter beyond all Doubt. A Bond was granted by mp _ 
a Mother to her Son, with, eee, the Son ſhould die with- Egon, 
out Heirs of -his. Body,the Sum ſhould. return to her and her Heirs... The Son, who. 
died without Heirs of his Body, affigned the Sum to the, College of Edin-. 
burgh ; and in Competition berwixt the College and the Executors. of the 
Mother, it being led for. the Executors, that the Son's Fee was qualified 
with the atoreſaid Proviſion, that failing Heirs of his Body, the Sum ſhould- 
return to his Mother, which he could not evacuate, even by this Mortificas -- 
uon, tho'.a Need ob piam aauſam, as being voluntary and without an . one»: 
rous Caule.. The Lords went ſo far as to examine: Witneſſes, whether the 
Sum was originally the. Mothers ot the Sons, and it appearing to be the 
Mother's, The Subſtieution was adjudged. ro be that Nature, that it could ot -* 
be gr axuitouſly dijappointed, . . x? 
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| able by tlie Subſfitute, except r for an Onefpus Ouulle; wich 
| not be*pretended: he Diftit&ion muff then ly dime where elſe; zud tis 
1 beſte ved there"cannot'anorher . be found chan this, her "the Shbitution 
N i ondvOhs by r? Arc it that is the. Caſe, it ally & 1500 to 1} Eſtates, 
| whether, in. Lapd e tay; if chere is 1 be a 
* Realoh ir yer Kroner tha Caſe of Lands, than Saints of Money, "uf 
[ are — Subfe ck, and dot ſa "rally reftrfied;” * big 
{Supported by Kad s desde the fe 75 ws before, the Edrds à Fotifch Tcl n 
Da ef 0, jen it the Caſe Noon cturn war found 10 be ut enerdur Sub 
— againſt fiitution and to have gy fame Ef, ER: The Caſe is recent,” 4 as being de. 
He. ern | the Dilke of Douglas and wr 0 of Lee: © 
The 1 It was indeed cpa for the Marquis ot Chdftats* 
makes a Pik: bs peciality in that Caſe; that bestes 40 he D 055 ficionh' w 
-feftnte be of, Retutn, "the Heit of the Family 6F-Dy lar had a _ 
Ap Eon "te Lands diſponed, in Vittue of Marriage 8. clement Ii "The Fear Fear 
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That Ca 2 1 ir will, At fllt View, be ud l Lords, ir dhe Special 
is ſtated, and ig Bf af Athiiſerdent, when the Earl fball have fully” Rated the =y 


it diefe Wis 
h "contained 


the Earl's 
Plea tho the ſaid Marriage Settlement in the f63 0, MI. Marquis of | 
be better chan Gſpomeft his, Efgte 80 his Sen Arthideld Earl e de, Ad che 44 


| hat of the of his Hody, u Arent 0 alienate: without Oonſent of hi aher; 
| a iz, but che kid Earl, Without his Faber Gonent, 2 in A lecohd 'Con- 
A e tract of Marriage; convey the Lands of Bethwell and: Menlali, co the Heir 
| ro oP that Matriage, w frerwards cteated Earl of Forfar ; for Which 

A, . Saut ter Pacher, ia vettue of the annulling Claile in che Con- 


truct, revoked" that Settlement, Nel * the Year 1655 made u new one 
oughay - But chen in the Tear 


. n his Gr randehild. Jam Ma 

9, this Marquis James grants 4 , CL doe, of the ſaids Lands of 
Bu and Wendall, in Favours of his Brother the laid Eat! of Prfar: But 
that being done whilſt he was under Aye, he renews tie Diſpoſition 
php: Was of Age in the 1669; 70 1 Brother, and the Heirs Male of 
| " who failing, i to return ro the we himſelf.” and” his "Heirs Male, 
ad Sdcefſors whomever. Notwithſtandin the Earl made an En- 
= in _ . og of” Lee, "v4 the Heirs Mate "df the Ear!'s 

Body failing,” okt of Douglas, 28 Hei of the Marquis, brought an 
Alon Fifi that Entail, 2 made In Preface '6f th the foreſaid- —— 
of Rerwiit and Sabfiitarion t6 the Marquis, © And, as in vettüe of che Di 
poſition in the 1699, the Earl of Forfar had, at the Ber dl Be Sede, 


in the 1717, poſſeſt near 50 Years ; ſo, at that Time, 14 
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could for certaitt no Speciality ly in Favours of the Family of Douglas, 
from the old Contract in the 1630, But the Argument turned ſiagly 
for the Duke of Donglar, upon the Clauſe ot Return in the, Diſpoſition 
1669. Againſt which, it being pled for Loclihart of Lee, That the Clauſe 
of Return was no other than à gratuitous Deſtination, becauſe of the 
prior Right, inthe Perſon of the Earl ot Forfar, by the Diſpoſitioa 1659. 
Ihe Court of Seſſion,” in Reſpect the Eatl of Forfar's former Rights * | 
« have beetrquartelled by Marquis James,” adjudged. the Rxrun x in the 
Diſpoſition 1699, to be, onerous, and which could not be diſappointed. If then 
the Lords found a Subſtitution, in Favours of a Donor onerous, not witli- 
ſtanding of a prior Title in the Donee, becauſe that prior Right was, he- 
fore granting the Diſpoſition, quarrelable by the Donor; ls it not a De- 
monſtration, that much more woald they have done ſo, had the Diſponec 
had no prior Right at all, but that the Diſpoſition had gtatuitouſſy flow- 
ed from the Granter, who ſubſtitutes himſelt,? Which is the preſent Cale. | 
It was further pled for the Marquis, as 4 Speciality. in this Deciſion. for Marquis ob- 
the Duke of Dowg/as; That there the Eſtate was an Appanage-only given sede, That 
off to a ger Brother of the Family, as. a Patrimony for him — the — rs 
Heirs Male of his Body : That ir was given: for that Cauſe; and when Caf: of ar Ap. 
that Cauſe failed; it was reaſonable it ſhould: return, becauſe otherwiſe panage. | 
it would not have been given off the Family; which was not. the pre- 
on Cale, where the Queſtion, was about the Succeſſion to the whole 
ate... | in W997 16-161 twywildeo 7 * 8 1 4 
But here we have another imaginary. Diſtin&ion ; Can any Mortal be- Earl hows. 
lieve, that a Man has his Family more in View, whey he gives off a Patt Returns ope- 
of his Eſtate to a ſecond Son and his Heirs Male, with a, Return, Cc. tate more, 
who he hopes and wiſhes, ſhall have Heirs: Male of his Body to enjoy It, ue. BE 
and that his Family. may never be the better for it, than when he diveſts is ſettled, 255 
himfelf of his whole Eſtate to his eldeſt Song and the Heirs Male of his 
Body, &c. and provides a Return to himſelf, and the other Heirs Male of 
his own Body? 1s ig not rather evident, that the much ſtronger Preſump- 
tion lies the other Way ? For, as at moſt he can but have the Bettering. of 
his Family in View in the firſt Caſe ſo he has the very Being 
and Preſetvation of it in Vie in the other: But till, indeed, the whole 
Matter recurs to this, that in either Caſe the Sulſtitut ian is onerous, which, 
thertſore in both muſt have tht ſame Operations: +1471) 0 CS 


And if one ſhall keep this Principle in their Eye, there can "no Difficulty Marquis ay 8 


ariſe from what was further pled; and to the ſame Parpgſegby the Procu- ds SL 


rators for the Marquis of Chdſdale; tho* ſome what in a ent Shape, | 
They told us, that where: à Fee is conveyed to a ſecond Son, or wp 3 | 
Stranger; and the Heirs Male of his Body whom failing, to the Granter, Grantee is 
chere the Return may be effte&yal ; becauſe, in that e, there is a Right 70 of the 
of Credit ot Obligation upon the Grantee, in Favours of the Grantor z ** be 
yet, in as much as, no Man can be Creditor to his own. Heir, the like 
does not hold, where the Right is given to the Heir ot the Granter's own 
Body, and the Heirs Male of his Body ; whom failing, to return to the 
Granter's other Heirs; for that is, fay they, but a Deſtination, of the En- 
; | tailer's 
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raiter's'0wn Succeſſion, and the laſt Termination no other; than the adding 
ol the laſt Link to the Chain, which, as far as his Eye could go, he had 
carried by a particular Subſtitut ioo. 
Ear! ſhows, But do not the learned Gentlemen here fall plainly into à wilful Miſtake ?- - 
that the Ope- As if a Man could not give Right to a Perſon, © who ſhould huve been bis - 
ration is the Mir, and lay him under the fame Obligation by the Acceptance of: that 
—— Right, as he could have done, had he given it to a Stranger! Where a 
be Heir or Man makes à Deſtination on himſetf and his Heir qua ſuch, with a Subſti- 
tation, the Reaſoning is juſt, and ſo it has been admitted: But when he. 
does not ſettle his Eſtate upon him ua Heir; but on the contraty, does it 
in ſuch Form, as he cannot be Heir in the EfFate; and by diveſting him- 
ſelf in his own Time ot the Fee, in Favours of his Son, and certain Heirs - 
ſubſtitute; whom failing, to return to himſelf, and other Heirs: Maleof his Bo- 
dy, than thoſe he has named; the Ground of Law is preciſely the ſame; as 
if he had given that Right to à ſecond Son, or a Stranger, with a Return, 
to himſelf: It was the Fathet's Intentiom the Son ſhould not ſucceed to 
him as Heir, he makes him Fiar in his on Time, and ſubſtitutes to him 
certain Deſcendants ot his Body, but under a Limitation ot Return to him- 
ſelf, and the other Heirs of his ewn Body; and if the Son had refuſed to- 
accept of it in thar Way, as it was im the Father's Power to have given it 
ro. another, it muſt be- conſidered as a Condition of the Right; and the 
Right being accepted by the Donee under that Quality and -Coudition, 
he thereby covenants, and obliges himſclf to obſerve it. There ariſes at 
' patum de non alienando, from the Will of the Donor, and Conſent of the 
— joined together: And this Conttact creates a Debt upon the Do- 
nee, whereof the Subſtitutes have the jus credit in vertue of which they. 
are entitled ro quarrel gratuitous Deeds made in Prejudice of it. 'And- 
this indeed is to be noticed, as à diſtinii Confideration in further Support 
of the Argument, which has been all r e ſo lar hath the 
Court of Seſſton been from regarding that Diſtinction, that in one of the 
Deciſions before · mentioned; namely, the Executors of Mortimer contra the 
College of Edinburgh, the Diſpute was cg ogy a Bond taken by a Mo- 
ther in the Name of her own Son, who was her Heir; ſo that the Operation of 
the Return is of the fame Force, whether the Settlement be made to an 
Heir of Derange rr d ont ht 00 eh a0 hh 
Erl anſwers. © Nor do the late Deciſions in the Cale of Broadmeadews contra. Kot of 
the' 37 at Tuſhilaw, and that of Aer of Chatto, pled upon by the Marquis, occaſion 
ons tor ede 4e the Jeaſt Difficulty,” For without reſuming the Fact in thoſe Caſes, 
raiſed from the Lords may remember, that in  Broadmeadow's Caſe, cbere was. no 
two. late De- Oueſtibn at all "about the Effet of \a*Ruronny which 'twas en all Hands 
5g 1 ect admitted, would have excluded any-gratuirous Alteration, but» only whether 
pre” Ker me there was, a" proper Rrrunw in the Caſe :-And! it was adjudged by the 
Chatto. Lords, that there unt not. Firſt; Beeauſe the Brother was the Nonor, and 
the Return was provided not to him, but to the Father. 24h, - Becauſe 
the Father was no Party to the Tran action, and it did not appear he ſo 
much, as knew of it. diy It was evident, there was no Deſign: in the 
Thing tofuppore the Family, by joining chorwo:Eſtates ;. for the Return 
* 8 was. 
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was to the Father and his Heirs Male, and his own Eſtate ſtood provided 
to Hits whomever. And, 4t0, The Alteration was dot made by à gra- 
tuitous Deed, but by an onerous Deed, wiz. a Marriage Settlement. Aud. 
there ii yet lefs in Chatto's Cate, for there the Lands were conveyed firſt in 
Favours of the Donor himſelf, which, according to the Diſtin&ion before 
hid down, could be no other than a imple Deſtination ot his on Sue · 
ce ſſion. a i:: 4 4 | | 1 
And now the Earl humbly hopes there can be no Diſſiculty, in applying 12 he — 
the ſorgoing Reaſoning to the preſent Caſe: For, as the ſeveral Settlements aud 8 core a 
Conveyances rom the firſt Ear hof Dandonald have been fully deduced,ſo the Earl's Cale, 
Earl in all theſe Sertlements,diveſts himſelf in Favours of the Donees, and 
then ſubſtitutes himſelt atter the Donees : The three firſt Deeds in the 
1653, 1656 and 16595 bear the very Word Return; and tho” the other 
three are in the ordinary Stile of à Subſtitution ; whom failing, to him 
ſelf 5 Let there can no Doubt remain, aſter what has been ſaid, but that 
all ok them have the ſame Operation, as being onerous. Subſtitutions on 
the Part ot the Donor who gave the Eſtate, and ſo not alterable by the 
Donees, viz. H/illiem Lord Cachran his Son, and Jobn Lord Cochran his 
Grande hid... 99 INTENT YR Will: 
Let the Caſe but he ſuppoſed; Milliam Lord Cochran, after getting n 
the Settlement of the Eſtate in the 165 3, te himſelf, and the Heirs Male could not de- 

the Marriage: whom failling, to return to the Donor his Father ; as he feat the Re- 

ppened to dy before his Father, thar he had leſt no Iſſue Male of his Pace nn tha 
Body; Would it not be the molt ſhocking Thing in the World to ima- appr fur 
gine, That a gratuitous Deed of his would have diſappointed the Return ſeſs could h. 
to his Father and his Family, from whom the Eſtate. proceeded? Or Heirs, 
that ſuch could be thought to haue been the Intention of Parties, even tho 
there were not ſo much to be ſaid, from the folid Principles of Law al- 
ready explained, why ſuch 'a gratuitous Deed onght to have been (er. 
aſide, as in Prejudice of the onerous: Subſtitution ot the Donor ? And if he 
could not himſelf have prejudged it, ſure much leſs could the Subſtitutes 
who ſucceed in his Right. wht} ebe e e 
The Caſe of the Deed 1656 is yet ſo much the ſtronger, as it is by Way 
of mutual onerous Contract, betwixt the Earl of the one Part, and his Son And the Re- 

Lord Cochran, with Conſent of his Lady and her Friends of the o- turn in the 

r. The Son rediſpones to his Father the Hands of Octileree, and in r 
Exchange, his Father give; him the Lordſhip of Paiſley, Lands of far i. I 
greater Value, and ſtipulate a Return to, himſelf. If this is not an oxe- er. . 
x0us SubſFitution, it will be difficult to find, an Inflance. of one in the | 
World. AN, tho the ghird Deed, in the 1659, is only a Renunciati- 
on, of the Reverſion of Pete of the Lands, which the: Father had reſerved 
to himſelf in the Contract 1653 3 yet as this is likewite conccived in the 
Form of à mutual Contract, onerohs on both Sides, the Son baving 
on his Part undertaken 20000 L. ol his Father's Debt; ſo it further con- 
nw » im 2 i Argument, that the. IntexTiON - of the Return 
therein likewiſe provided to the Father Was, that the ſame import, not an 
ambulatory, but a ſettled — fo os wa ous ED ſirens 
248 2 55 Wher 
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| The Subſtitu- " When agdit we coint"19/ the" Daeds/2885 and 1884, tiib“ we have 
— not the Word 'Rewa; yet, from what has been ſaid, it will, be plain, 
1 we have the individual fame Phing, 1 Subſtitution: of: the! Donor. himſelf, 
is onerous & aid the other Heirs Male of his Body alter the Donees, on who n he had 
of more Force ſettled the Pee of the Eſtate, It is true, he had teſerved pretty ample 
than a Re · Power to himſelf over the Fee, by the Surrender and Charter in the 1680 : 
uc. dut by the Deeds in the 1684 theſe are diſcharged, and the Fee abſo- 
Iuately ſettled upon the Donees, to whom he ſubſtitutes himſelf, whence 
the ſame Obſervation recurs, as to the whole Eſtate, which has been juſt 
now made from the Deed 1656, with Reſpect to the Lordſhip of Paiſley, that 
here was in the moſt proper Senſe an 'onerous Subſtitution in a mutual Contraci. 
But the Earl cannot omit to add another Obſervation, That if the Mar- 
is of Chadſdale will not allo an Entail to be unakerable, upon this 
round, that the whole Eſtate entailed proceeds from-a Subſtitute; bur 
only where the Maker of the Entail had one Part of the Eſtate bel ong- 
ing to him, and the Subſtitute Contributes another Part Or in ather 
ords, when one Perſon gives ſomething to another, to get a Subſti- 
tion, of that other Perſons Eſtate ſettled on him; Then the Earl is 
ſafe to join Iſſue with the Marquis upon the Footing of this Contract 
1684 : For John Lord Cochran, as apparent Heir to his Father, was en- 
tituled to the Lordſhip of Paiſey, the Lands of Dundonald and others; 
the Earl his Grandfüther again had ſtill the Fee of a conſiderable Eſtate, 
beides the Faculties reſerved to him by the Scetilement 1680 ; they 
Join together and entail both their Eſtates to him the ſaid John. Lord 
"_ Cochran, and the Heirs Male of his Body; whom failling, to the Earl's 
other Grandſons, and the Heirs Male of their Bodies, in Excluſion! of 
their Daughters: and upon the Faillure of all theſe Heirs Male, the 
Earl and the other Heirs Male of his Body are ſubſtitute; What is this elſe, 
than rhe Earl giving his own "Eſtate to hit Grandſon,” for the Grandſor's. 
ſubſtituting the Fart in both Eftates? 80 that tho? there had been no 
Proviſion at all in Favours of the Earl, in apy of the former Settlements, 
yet this Settlement it ſelf, wouldjbe ſufficient for the preſent Earl of Dun- 
donalds Purpoſe. Surely had this Settlement been ſingly in a Contract 
between the Grandfather and *Grandthild, and nod in à Contract of 
Marriage, wherein it muſt be owned, as there was this, there was like- 
viſe another View; the Intention of Patties to make the Subſtitution 
- unalterable, could not have admitted of the leaſt Doubt: But, as it muſt 
be ſelf evident from the Nature of the Thing, that there was actually a 
previous Treaty of this Kind between the Grandfather and Grandſon, 
it cannot have the leſs Effect, that ie is rransfafed into this Con tract of 
Marriage ; nay, with Submiſſion, it ought rather to have the more 
Force, that it is made a Part of the Contract wich che Lady, whoſe In- 
tereſt it was, that the Heirs Female ot the Marriage ſhould have iuc- 
| ceeded.: on the Faillure of Iſſue Male ; and yet ſhe is conſenting fer her- 
ſelf,” and for all the Iſue of the Marriage, that the other Subſtitutes | 
came in preferably to the Heirs Female of the Marriage. 
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Bi the Marquis of -Chdſdale, whateyer might be the Caſe, were Marquis ob- 
. . TON N firſt Earl Mallam himſelf, or the 0. {9s the Earl 
ther Heirs, male of his Body, who are in. the Proviſion of Return, and the th. r 
gratuitous Grantee of the preceeding Subſtitute; yet the preſent Earl of 2 
undonald, who is only a ſimple Subſtitute, and not in the Proviſion of R- pops 
turn, can have no Title to it. r if; +4 
But ſurely his Lordſhip cannot be in carnaſt when he pleads this Argu- The Earb an: 
ment. Tis humbly thought co be a Principle, That wherever a n wers. ; 
is onerous in Faveurs of the laſt Termination, it grues the - Force of a fideicom- 

mils to the whole, Deſtination ; and if it were otherwiſe this plain Abſurdi- 

ty ſhould follow, that the Subſtitute, who was made preferable in-the * * 
Succeſſion, ſhould have a weaker Right than he who was called after 

im; and in the next Place, he, who according to che Marquis's own - 
Pieadiag would be the only onerous Subſtitute, and entitled do quarrel 

ratuitous Deeds, ſhould have no Means left to him by which he could 

o it: For if once it is ſuppoſed that a Subſtitute, two, or three Degrees 

before him, may and ſhall alien the Eſtate gratuſtouſiy in Favours of a 
Stranger, the Inveſtitures are then changed ; and it is not in Nature, that 
ever the onerous Subſtitutes can ſucceed in them. And if it ſhould be ſaid, . 

that his Right of Succeſſion would Kill remain to him on the former Inve- 

ſtiture, yet, ft, tis plain, he could not at the Time quarrel a gratuitous - 

Deed, when many might be preferable to him in the Right of Succeſſion, © 

And, next, it ſhould be a Teſt to allow him to quarrel it, when that Succeſ- 

ſion ſhould devolve by the Failure of the preceeding Subſtitutes, perhaps 

a hundred Years after they themſelves had been diveſted, and when in all 

Probability the Proviſion of Return would be quite forgot, or cut off by a2 

Preſcription in Favours of thitd Parties. e 
It muſt therefore be admitted as a Conſequence, That wherever a - Subfli=- 

tution is onerous in Favours of the Heir in the laſt Termination, it ts ſo likewiſe 

in Favours of the ſeveral preceeding SubiFitutes ; and this for certain is the 

Intention of the Donor, who makes a Subſfitution in that very View for 

the Preſervation of his Family. Nor can one ſuppoſe an Inflance- which ſhall ' 
bring this Matter nearer the-Eye than the preſent Caſe; the Earl of Dundonald | 

conveys his Eſtate to his eldeſt Grandſon and the Heirs male of his Body; : 
hom failing, to his three other Grandſons xominatim, who all were in 

heir Order Heits male of his Body by his. eldeſt Son; whom failing to 
himſelf an the other Heirs male of his Body: Surely no Man living can 
allow himſelf to think the Earl meant to give a ſtronger Right to th o- 

er Atirs male of his own Body, than he did to the Heirs male of his Bo- 

dy in a negrer Degree, and whom he had nominatim preferred in the Deſti- 
nation? And it has already been proved, that the Intention of Parties is the 
governing Rule by which, this Matter mult be judged. 1 
Alter what has been faid, the Earl judges it unneceſſary to bring in Aid - 
any Arguments from the Conkiitutions of other Nations, which tho” it is an 
approved Method of reaſoning, where there is any Dubiety in a Point by 
our own Conſtitution f; yet there can be little Occaſion for-it on the Point 
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in hand, when by out on La and Cuſtom it is ſo 1. eſtablimed as 
2 Rule, That a Clauſe of Return, or which is the ſame, Subſlitution bf 
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" Ae e own Donees in the Fee, cannot be gratuitouſſy diſappointed. 
The Import Aud therefore, it ſhall only be obſerved in, general, that if we look into the 
of Subſtituti- Roman Law, we find, that, whillt by reaſon of certain Subtilties, there could 
5 by Ov, be ng Subſtitutions at all, ſave the pupillary and exemplary Subſtirntions; 
* pr that yet to avoid theſe Subtilties, fdeicommiſſes were deviſed, and that thoſe 

Fdeicomiſſet, which in Reality were no other than our Subilitutions, were un- 
alterabſe for any Cauſe. We have indeed in our Practice receded ſo far 
rom che Roman Law, that Alienations for onerous Cauſes are never under- 

00d to be reitrained, unleſs the Settlement be guarded by proper Limi- 
ations, and that even ſimple Deſtinations of Succeſſion are alterable at Plea- 
ure; but this is not to be further extended, when by the Whole Gentys of 
ur Law, it is undoubted that there is a Difference betwixt à Jimple De- 

Ainadion and tler Nominations, as before diſtinguiſhed, tho“ conceived in 
the ſame Words; and that ir thoſe lag, the Inſtitute cannot prejudge the Sub- 
PVitute Ly a arbitrary gratuitons Deed, tho? in fimple Deſtinations he may, 
and the whole preceeding Argument applies to ſhew the Difference, and 

| where the Ground of it lies. In ſimple Deſtinations the Donor proſpicit 
1 gliis without any further regard to himſelf, than to appoint his Succeſſor, the 
| firlt Heir is in that Caſe the perſona maxime dilecta, and left to his Liberty; 


” 
3 


to himſelf and his other Defcentiants: | 
The Import It again welook into the Laws, of theſe Neighbouring Countries, from 
| of Returns by Whom we have derived our Feudal Conſtitutions, we ſhall find in all of them 
| the Engliſh the ſame Diſtinction made. If we caſt an Eye upon the Englib Statute, 
Law. De donis, 2d of We ſtiminier in the Time 2 Edward J. before, as is believed 
1 we had any Thing of Entails in our Cuſtom, we find this very Diſtinction 
| already eſtabliſhed between fimple DeFfinatiens,which they call Remaindert, 
| and Returns to the Donor, which they call Reverſons; and that theſe are 
| alterable at Pleaſure, but Reverſſons are not; and this Statute is the more 
| remarkable, that it proceeds upon this Preamble, that ſuch it underſtood to 
be the Will of the Donor in the Reverſions, that they be not diſappointed. 
It is true, that by their Cuſtoms, Ways and Means have been fallen upon 
in England to defeat even theſe Reverſſant, by what they call Fines and 
Recoveries: which are no other than a Device for eluding the Law: 
Whereas there is no ſuch Device allowed of by our Cuſtom; we have 
the ſame, Law, but are unacquainted with the Devices to elude it: The 
Will of the Donor is ſtill the Rule with us, and we allow of In- 
tention to explain Deeds: 'Whence the Queſtion only comes to be with 
with us, If Proviſions of Return infer an [ztention of the Donor, that they 
ſhould not be diſappointed ? And this very Statute of 'England, is à fur- 
ther Confirmation, that Returns do imply fach Intention: For tho? as 
a Statute we have no Concern with it; yet by the Preamble of that 
Statute, it appears the Legiſlature of that Country underſtood theſe R- 
turns to have that Effect. i | | 


| in the other, the'Donor lo far further profpicir fibi, that he provides a Return 
| 
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Ir again we look into the Law of France, we ſhalh find much the ſame The Imporr 
Thing: They have what they call Ze droit de Retour; and it would ap- ” 1 | 
pear to be from our Commerce with them, that we have borrowed the I a. | 
very Expreſſion, the Right of Return, or Clauſe of Return. This Droit de 
Retour is with them either Zegal or Conventional; The Legal is where a Fa- 
ther diſpones his Eſtt ate to his Son, if the Son dy before the Father, the Eſtate. 
de jure returns to the Father. Which appears likewiſe to have been the 
Roman Law (a), tho' it is unknown in our Cuſtom: But then de Retour 
Conventional ſeems juſt to be our Clauſe of Return; and the Rule thereof 
is, That /e retour conventionel a fon effect tel qu'il eſt regle par la convention 
ſoit entre aſcendans & deſcendans ou autres perſonnes (b). Theſe Obſervations 
tis hoped the Lords ſhall not judge improper or impertiment; tho" the 
Truth is; they were the leſs neceſſary, that the Matter ſeems to be beyond 
Diſpute by our Law. . 6 | 1 | 1 
And thus the Earl having-finiſhed this firſt Obſervation upon the Con- Obſery: 2, i652 
veyances, for inferring the Will and Intention of the Granter, that the brought from 
Succeſſion ſhould be unalterable, viz. from their containing a Subſtaut iomthe Limitati- þ 
ro himſelf or Clauſe of Return: He now proceeds to a Second Obſervation; on of the Ho- 
which ſtrongly concurs to preſume and inter the ſame Intention; namely, urs. | 
that thoſe Conveyances are plainly calculate for preſerving the Succeſſon to 9 
the Eſtate in the ſame Channel with the Honours of the Family, which, in the 
Matter of Intention, is of no ſmall Weight. Thus the Eutails r680 and 
1684, whicttare the only two ſubſequent to- the obtaining the Patent ot 
ERL, are to a Title calculated to anſwer che Dimitation of Heirs in that 
Patent: As the Patent is to #he Heirs Male of the Earl's own Body ; whont 
failing, #0 the eldeſt Heir Female of his eum Body, aſſuming the Name and Arms 
of Cochran; ſo theſe: Entails are to his Four Grandions nominatim, and 
the Heirs Male of their Bodies, who were all in their Order the neareſt 
& Heirs Male of his u Buch ; and failing theſe to himſelt and the other Hears 
« Male of his Body; whom failing, to the. eldeſt; Heir Female without 
« Diviſion, and aſſuming the Name and Arms.” a | 
It has already been eſtabliſhed, that the preſumed Will and Intention of the 
Granter.is of equal Force with an expliate-Prohibition; and here there are 4 
Vatiety of Circumſtances concurring, and all arifing from the Face of the 
Deeds, * which mult neceſſarily carsy a. Conviction that ſuch was the Ins 
een een barry” wir | | N 
Why were all thoſes Particularities: throw into the Concluſion of ſo 
long a Chain of Settlements ? This would go far even in a common Caſe, 
to now the Grantor meant ſomething elſe than a common alterable Sabſti- 
tution: But then one can never help thinking, That there is a great Specidlity in 
theCaſeref a Perſon peſſeſi of an heritable Honour and Dignity ,and carryiug down - 
the Succeſſion of bir Eſtute. thro* the ſame-whole Series of Heirs, who in the Courſe a 
of the" Patent muſt inevitably bear bis Name-and Honours. Authorities might © 
be brought to ſhow, That even laying aſide thoſe Part icularities, this lingle © 
Circumſtance, That there is a Dignity to be ſupported, will explain the Intenti- 
| on 
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4684. was ſaid, That it there was a Clauſe of Return in the preceeding Deeds, 
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on df 4 Dellifiation, differedr, from whar'the Import oſ it hould be by com- 

mon Rules. To which Purpoſe the Lords may caſt an Eye on a Paſſage in 

the ingenious Domat, in his Loi civile dans leurs ordre naturel, Tit. Subſite. 

Direli. Seſt. 2. N 9. And many other Authotities might be brought to 

to this Put pole, That vir nobilis naturali impulſu nil majus defideraſſe credendus, 

2 | ſua familia fovere, eamque 19 agari & conſer vari (a). And to the 

ame Purpoſe the aſore-· mentioned Deciſion betwixt Earl of Hume and 

| Coldingknows naturaly enough applies. l 2 | DAS gt 

Arg. drawn Burt then there is another Speciality here to be noticed, That the Heirs 

_ Obliga- Female, who are the laſt in the Termination, are obliged to aſſume the Name 

| r ac. and Arms; which by all Lawiers is agreed upon, as one of the ſtrongeſt 

fume Name Evidence” and Prelumptions of the Will of the Anceſtor, that his Succel- 

and Arms, fion ſhould not be altered, Quando refZator defitientibus maſculis extraneum 

_ cum onere ferendi nomen, arma & inſignia ipfius teſtatoris familia, evi- 

dient eit conjettura quod ipſe teſtator voluerit familiam ſuam conſervari, & per- 

petuam familia fideicomiſſum induoere (b). And the Reaſon of this Preſump- 

tion is obvious: For to What Purpoſe: ſhould a Man appoint Perſons 

of another Name, or his Heirs Female, to aſſume his Name and Arms, 

wete it not for Preſervation of his Family and Memory? And to what 

Purpoſe were all this | Anxiety, if they ſhould have it in their Power, t0 alter 

the Succeſſion at their Pleaſure. 5 ate N IpEY 

Neither can it eſcape Obſervation, That theſe Heirs Female, who are 

ritaney. appointed to aſſume the Name and Arms, are laid under an Irritancy, 

3 and loſe the Effate in Caſe of Contravention ; a CixcumSTANCE, with which 
71 a Power of Alteration was incompatible and inconſiſtent, | 

Did the Argument for the preſumed Intention reſt upon any fingle 

e Invention might ſuggeſt Diſparities" in particular Caſes taken 

eparately; but where all the various Preſumptions of ſuch Intentions 

concur jointly in one Caſe, it ſhould, with Submiſſion, ſeem impoſſible 

ro evade the Force of them; eſpecially, when it is added; That the Foun- 

der of the Family, about whoſe Intention the preſent Queſtion is, food 

out againſt any Alteration of the Succeſſion, even in the Marriage Settlement be- 

zween his Grandſon, and the Daughter of the firſt Family in the Nation. 

And when it is farther added, That as he gave ſeparuto Land Eſfates t0 

William f Kilmaronnock, Thomas and Alexander Cochrans his . other 

Grandchildren for. their Patrimonies ; ſo he conceived the ſeveral Settlements 

thereof, with a Proviſion of Return to himſelf and his Heirs Male, upou the 

Faillure of Heirs Male of the Bodies of theſe Grandchildren, which ſhows 

the anxious Intention he had to preſerve his EHate in the ſame Chan- 

nel with his Honours. 8 3 94 ; 

Marg. Objeæ. And now to finiſh this firſt and general Point of the Earl's Declarator 

1. g and Defence, it remains only, that the Earl make Anſwer to the Ob- 


om the 


Renunciation jections brought againſt him from the Settlement 1684. And, Firſt, It 


- 


(a) Taſ. confil,2: n. 13. in fin. n. 14. Mantica de conject. ult. volunt. lib. 6. tit. 
15; fl. 1. Ke. (b) Guid, Pap. deeiſ. 467 Mebock. de præſumpt. 5. 68. 1. 13, 14. 
Knipſchildt de fideicom. famil. nobil. c. 6. n. 12. 
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* n by Earl} illian the FEirſt his Renunciation at that 
| "any adh, Wah wsd od Gaus in the Marriage Settle- 
ment 1684, whereby John Lord Cochran obliges himſelf, That he ball never 
do any Fatt or Deed, to prejudge the Heirs Male to be procreate of that Marriage, 
to ſucceed to him in the foreſaid Lands and Eſtate, by preferring the Heirror Children Marquis Obj: | 
to be procyeate of+ um other Marriage to the ſame ; But PrEJuDICs . always to 2. from a 
the ſaid John Lord Cochran, as 4—— i the ry 4 to 2 3 — * in 
ell aud di Pars thereof for am other Cauſe; as he ſhall think fit. * 
B enen 2 that the whole Argument, from an onerous Sub rl 25 
ſtitution and Intention of a Donor, fell at once to the Ground, ſeeing here 
In Lord Cochran was declared to be at abſolute Freedom, except that 
e could not prefer Children of a ſecond Marriage to the Succeſſion e 
Tis anſwered to the Byff. That the Renunciation is ſingly of the Open he 'R 
Powers and Faculties, which were reſerved to Earl Wilkam the. Firſt, too | 
ſell and burden, &e. by the Settlement 1680, and to redeem. à Part of the 
Lands by the Settlement 1653; but has no Manner of Reference to the 
Clauſe of Return, or SubſFitution of himſelf : On the Contrary, the. ſepa- 
rate Deed of Renunciation granted of the Date ot that Marriage Settle» 
ment, and for Performance thereof, is not only granted to the Lord 
Cochran, and the Heirs Male of his Body; but ſpecially - to all the other 
Heirs of Entail and Provifion *mentioned- in the Marriage Settlement, which is 
the ſame Thing, as if he had ingrofled the whole Subſtitution : Nay, with - 
Submiſſion, tis more, in as much as, by this Reference to the Subſtitutes, 
be calls them Hrixs-0p EnTaiz. There is an Emphaſis in the Expreſſion.; - 
for, however an Email be a general Term, comprehending all Deſtinati» 
ons of Suceeſſion, whether under Limitations or not; yet, in common Ac- 
ceptation; an Email is generally underſtood to imply. ſomething. of a. Lin- 
eatinms © ier 4 | 
And as to the ſecond Objection, from the foreſaid Clauſe in the Settlement 1684, PEAS 
it wil! be plain, at- firſt View, that it imports no more, than that John Die | 
Lord Cochran-might contract Debts; and ſell or diſpone for any onerous or ra- 
tional Cauſe; other than, in Favours of the Children of a ſeccond Marriage, in 
the [ame Manner, as if that Reſtraint of diſponing to Children of a ſecond Mar- 
riage, had not been inſert ; for, if the Argument for the Marquis proves any 
Thing; it proves a great Deal too A 4 The Eſtate by that. Settlement, 
was provided in the firſt Place to the Heirs Male of the Marriage, who, 
for cettain, -were thereby ſo far Creditors, that their Father John Lord 
Cochran, could not diſappoint them by a gratuitous Deed ; bur if the re- 
ſerving Clauſe, or - but Prejadice, which is annexed to the Reftraint- upon 
him from diſponing to Children of a ſecond. Marriage, ſhould be found to 
import. an unlimited Power of Diſpoſal in all other Caſes, even gratui- 
touſſy ; the -Confequence would be .inavoidable, that he might diſpone 
gratuitouſly-in Prejudice of the Heir of the. Marriage, which the Marquis 
will own were ablurd : For it ſeems, with Submiſſion, to be impoſſible; - .- 
to ſeparate the Import of this Clauſe, as to the other Subſtitutes, from the 
Import of it, as to the Children of the Marriage: A Thing ſo clear, that 
the Earl ſuonld not have given the Rn Trouble. of any Oblervati- 


on, 


j thought fit co plead, that this — — 
8 „ that 


udice ſubjoined, allowing him to diſpoſe fort auy other Cauſe, 
be underſtood of any other onerous or ratiunal Cauſe; Or otherwiſe the whole 
Clauſe ſhall be rendred ridiculous : For the Husband ſhould. thereby have been 
reſtrained, from giving any Part of the Eſtate, to Children of a ſecond Marriage; 
and yet, at the ſame Time, ſhould haue had Power to diſpoſe of the whole fate, 
even gratuitouſiy to any other Mortal: Which is inconfiſtent, and therefore 

not to be imagined. THIEYS. we ads wet oft 
In ſhort, the Occaſion and Import of the whole Clauſe muſt have been 
plainly this, that, by the Nature of the Settlement, John Lord Cochran 
the Husband, or the other Subſlitutes, could do no gratuitous Deed in 
Prejudice of the Subſtitution: But the Lady and her Friends foreſaw, that 
this was no Reſtraint, againſt an Alienation to Children of a ſecond Mar- 
| riage, which in Law is reputed a ratienal Cauſe.; and they conſidered, 
that in the Event of the Lady's Predeceaſe, ſhould that have fallen out, it 
might readily happen, that the Husband vrould. alienate a Part of the 
Eſtate by a ſecond Marriage Settlement; and · therefore it was they took 
Care to — againlt it, by a reſtraining Clauſe, to which Reſtriction 
there is a Bur PxzJupice, Cc. ſubjoined, that is, Bur PxzJucics to that 
particular Reſtriction, but by no Means to the Import and Effect, which 
the Deed ſhould, of its Nature, have had, if that Reſftriction had not been 
_ — infert : This bat Prejudice is no other, than 4 Reſervation or Exception, 
which ibi! novi juris tribuit ; ſo that the Matter comes back ſtill to the 
former Queſtion, Whether, if this Clauſe had not been inſert, the Deed it ſelf 
did import a Prohibition, againſt gratuitous Alienations in Prejudice of the Subſti- 
tution? Which, if it did, then this but Prejudice annexed to a particular 
Reſtriction, can never be interpreted, to rear up A Right in the Perſon of the 

Karbe 3. De- Lord Cochran, deſtructive of the very Import of the Deeddt. 
fence, That Having thus, as *cis hoped to the: Lords Satisfaction, eſtabliſhed 
the late Earl the firſt Point, That it was not in the Power, of either of the 1 
had not a le- of Mlliam laſt deceaſed, by a gratuitous Deed, to alter the Succeſſion; 
gal Title. The Earl proceeds to the Nxxr Porvr of tiis Declarator and Defence, 
viz. That in ſo far as concerned certain Parcels of the Eſtate, the gratuitous 
Deeds of Alteration, under which the Marquis claims, muſt be declared in- 

 effeflual, as granted by Perſons, who, with Reſpett to theſe Parcels of the Lands, 

| 8 were only in the State 1 apparent Heirs, + | FAR 

Title by In- It has been already obſerved, That in the Year 1653, William the fir ſt 
ſeftment, to a Earl of Dundonald had, in his Son the Lord Cochraus Marriage Settle- 


Ears ot the ment, d Pond to his Son, and the Heirs Maus of Mm Marriage, the * f 
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of Dundunall, Ochiltree, Cochran, Gr. In virtue whereot, 2b Lord Cochran 
war infeſt.in theſe Lands, ànd his Tofeftment recorded in the Regiſter for 
e County of Air ; AND THAT in the Tear 1656, there was a Contra of 
aal between the Earl and his Son, by which his Son re diſponed 
to him the Lands of Ochiltree, to which the Son had an irredeemable 
Right by the foreſaid Marriage Settlement; and in Lieu whereof the 
Earl, by Way of Exchange, diſponed to his Son, aud the Heirs Malz ef 
his Body, Cc. the Lordſhip of Paiſſey and Lands of Glen; and whereby the 
Earl obliges himſelf, 0 procure his own Infeftment of the ſaid Lordſhip con- 
firmed, and then to infeft his Son and his foreſaids therein, to be holden either of 
the Earl himſelf, or of the Superior: And for further Security, conveys to 
him the Procuratotics of Surrender, granted to himſelf by the Earl of - 
gus, and others the former Proprietors; as alſo grants a Procuratory of 
Surrender, and Precept of Safine. By virtue of which Precept the Lord 
Cochrane was infeft, and his Saſine duly recorded, in the proper Regiſter 
of the County where the Lands ly. AFTER this, there were certain o- 
ther Lands purchaſed by Earl Milliam the I. to himſelf in Liferent only and . 
to the ſaid Lord Cochran and the Heirs Maus of his Body in Fre. And tho' all "by "oy =o | 
thoſe ſeveral Lands before mentioned, were thus habily veſted by Infeft- — ma = 
ment, in the Perſon of the {aid Lord Cochran, and the Heirs Male of his 2 tho pr. 
Body; yer to this Day none of the later Earls, Deſcendants of the Lord ſent Earl has 
Cochran s Body, have ever made up any Title to theſe Infeftments ; To 29 Right. 
which therefore, the preſent Earl of Dundonald, as th! neareſt Heir Male of 
bis Body, hat the ouly Right, 2 f 
It was objected tor the Marquis of Chaſdale. imo, That Earl Milham gr obe 
the firſt, had, by Deed in the Year 1680, religned thoſe Lands to John Lord Com Lhe yay | 
Eochran his Grandchild, eldeſt Son and apparent Heir of the {aid William eital in te 
Lord Cochrax, upon a Recital, That-he had in the Rights, formerh made Surrender 
by him to his Son, reſerved to himſelf à Power to alter; whence it was to 8 
be preſumed, that there had been at that Time, ſuch Powers in ſome 
perſonal Deeds, which had afterwards been delivered up by the Earl. 
But this Objection ſcarce deſerves to be noticed. It were very dan- d 
gerous to preſume, That a Afan had Powers, to defeat a Right, formerly Earl'sAnſiver; 
grantes by him, Becauſe he thought fit t4 foy %. But next, as the Pre- 
umption would in any Caſe | be, unnatural, ſince generally where there 
are ſuch Powers to alter a Deed, intended to be reſerved, they are in- 
Feiert in the Deed it ſelf: So, in the third Place, the Contrary of this 
*relumption, in this Cale, is apparent, not on) from the Contract 16533 
and 1656, wherein ſuch Powers, as were intended to be reſerved to the 
Earl, ate ſpecially expreſſed, and from the Renunciation 1657, wherein 
thoſe Reſervations are formally diſcharged; but alſo from the ſaid John: ©» 
D 1684, wherein, as is before obſerved, 
* ran 1s taten to make up Titles o thoſe: E 2 
in his Father s Perſon, . 1 en wins . theſe Lands ogy fined 
It was objected in the ſecond. Place, That, in as much as the Earl Marg. objeas/ | 
had in the Year 1680 ſurrendred the ſaid Lands, in the Hands of the Su-Preſeription. 
perior, ſor new Infettment. thereof to John Lord Cochran his Grandchild, Ce. = 
6 IVE FOE {2 G47 £367 2 3 D 2 t N Ar 4; or” in oY | 
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in Vertue whereof he was infeft, and Soft of which Tnfefe: 


ment, the Family have poſſeſſed downwards to the Death of Earl 


Willam. in the 1725; That theretore, any Claim the preſent Earl could 


have as apparent Heir of the Infefrments, which ſtood in the Perſon of 
William Lord Cochrax his Grandfather, was loſt both by the negative 


and poſitive Preſcription, 
»Earl's Anſ. x, But to this the Anſwers were likewiſe obvious: For, in the firf 


| 


Anſwer 2. 
bf 


Place, Earl. William having reſerved his own Literent in the Convey- 
ances of theſe ſeveral Lands; Tho' there were otherways termini habiles of 


Preſcription, of which aiterwards, yet that Preſcription could only com- 


mence from the Death of the Earl, whoſe Liferent was reſerved in 
the ſeveral Conveyances; and he having deceaſed no fooner than Novem- 
ber or December, in the Year 1685, therefore the 40 Years which are ne- 
ceflary to make a Preſcription, had not expired, when the preſent Earl 
brought an Action of Declarator ot his Right; 'ſo that there is truly no 
Preſcription, becauſe there has. not been 40 Years Poſſeſſion. 1 
240, Tho? there had been Poſſeſſion from the Lear 1680, yer the Tears 

of the Poſſeſſion of Earl William the firſt, the Liferenter, behoved to be de- 
- duced, becauſe, whilſt he lived, the preſent Earl, the Heir ot the Lord 
Cochran Infetrments, was uon walens agere, which is a Principle in the 
Matter of Preſcription: And ſo the Lords have, by a Courle of uni- 
form Deciſions, adjudged in ſo many Words, That Preſcription cannot run 
agaiiiſt the Fiar during the Life of the Liferenter (a): Nor does it make a- 
ny Difference, * That in thoſe Caſes, the Right made uſe ot as the Title 
of Preſcription, was given to a Stranger by the Literenter formerly de- 
© nuded of the Fee; whereas here it is given, to the apparent Heir in 
© the Fee by the former Infeftment: For ſtill the Reaſon is the ſame, 
72 the Preſcription -cannut run, in Prejudice the Subſtitute in the firſt In- 
tment. | > * 
Which leads to a third Anſwer, That there can be no Preſcription in 
this Caſe, becauſe, as well that Title to which the Preſcription is aſcriued, as 


that Title under which the preſent Earl claims, were both in the ſame Perſon; for 


as John Lord Cochran was intett upon the Settlement 1680, ſo he was ap- 
parent Heir of his Father's Infeftment, and poſſeſt by Virtue of both Tit- 
les; And upon this medium, the Argument for the Earl of Dundenald goes 
yet higher, That no Preſcription could run, but from. the Death of Earl William 
laf? deceaſed, who was the apparent Heir of the Lord Cochran; and was in 
Poſſeſſion of tf Efate ; and which Apparency was really the only good 
Title of Foſſeſſion, as appears to have been the Opinion of the Court, in 
a parallel Caſe, 13 December 1705, Livingſton contra Menzxes. © But the Earl 
has yet this much more to ſay, that it is evident John Lord Cochran did 
even aſcribe his Poſſeſſion to that Title, in as much as in the Marriage Settle- 
ment 1684, and after he ſtood inteft upon the Settlement r680, he acknow- 
Jedges the Title of his Poſſeſſion to be his Right ot apparent Heir to his 


Father, when by. a Clauſe in that Settlement 1684, he becomes * 
Pd : u 


1) Ult. Feb. 1666, Earl Lauderdale againſt Viſ. Oxford. an, 17. 16 | Y 
—_— Lhomſon. Feb. 5. 1680, Brown againſt Hepburn. q W ee” 


bound to make up bis Title as Heir to his Father, in the Lands wherein hir Ha- 
they-was — And if this ſhould: have but the Effect, which the Earl 


g leave to think it cannot miſs of, viz to aſcrive John Lord Cochran: | 
Asſwer 4 


7 to his Apparency, it is enough to defeat the Preſcription. 
"= 40 0 Place * there can be no termini habiles of Preſcription, but 
where one Line of Heirs have poſſeſſed upon a Title, excluſive of another 
Line of Heirs, which is not the Caſe here, ſeeing the Male Line has been 


ill in the-Poſlefſion ; So in all Events the Minority of the preſent Earl, which 
from all Preſcription muſt be deduced, is ſufficient to interrupt the Preſerip« 


tion. Nor is it neceſſary upon this Point to notice certain Arguments 
brought on the Part of the Marquis of Chdſdale, * Why, in this Caſe, the 
© Earl could not even plead his own Minority, to interrupt the Preſcripti- 
© on” ; becauſe it will be obviqus, that either it muſt be competent t 

him to plead it, or there can be no termini habile of Preſcription at all; 
for nothing can be more certain than this, That there cannot be a Preſerip- 


tion, unleſs there is ſome Perſon againit whom that Preſcription runs: And 


for this Reaſon indeed it is, that it has been already ſaid, that in the pre · 
fent Caſe there could be no Preſcription, becauſe the very Perſon entitled 
to the Infeftment, ſaid to be loſt by the Preſcription, was in Poſſeſſion by 


Virtue of it. But then if it did run againſt the preſent Earl, the Conſe- 


uence muſt be, that his Minority falls to be deduced. 


4 It was objected for the Marquis in the third Place, That N illiam Lord Marg. objeas 


Cochran's Infeftment in the Lordſhip of Paiſley, was only a baſe Infeftment, 
holden of his Father the Grantor, and not cled with Poſſeſſion, and as 
& ſuch was null by the Law at that Time; and that therefore the poſterior 
lnfeſtment, upon the Surrender of. the ſame Grantor in the Year 1680, is 


2 baſe "nfeft- 
ment,not clad 


withPoſſeſhon 


© the preferable Right, to the Lands of Dundonald arid Cochran contained in 
the Settlement 1653, and to the Lordſhip of Pay contained in the Settle- 


ment 1656. 


It is anſwered, 1m0. *Tis a Miflake in Point of Law, © That it was-a Fart Anf +. 


* Nullity in baſe Inteftments, not to be cled with Poſſefion*; For even 
before the Statute 1693, they were to all Efects valid Rights, exceptin 


only in Competition with poſterior onerous Publick Infeftments, or ſuch | 


baſe ones, as implied Warrantie, and got the firſt Poſſeſſion: They were 
Titles to force Production of all — whether publick or private; 
— excluded poſterior Arreſters; they excluded the Terce of the Gtan- 
tor's Relict; they were good in Competition with poſterior gratuitous 
Rights, flowing the ſame Author (a). In ſhort, they were good to all 
Effects, except in Competition with the forementioned onerous Rights; as is plain 
trom the expreſs Words of the Act of Parliament 1540, which firſt . intro- 


duced the Diſtinction, between baſe Infettments not cled with Poſſeſſion, | 


and poſterior pub lick Intettments: Before that Law, it was a common 


Thing tor Men to infett their Children in their Lands, and retain the Poſ- 


ſeſſion themſelves,” and thereatter ſell the ſame Lands to a Stranger, who 


ced 


(a) Stair lib. 2. Tit. 2. Par. 27. Jan. 27. 1669. . Bell againſt Laurence Ruther- 
ford. Spotiſwood, yoce Kirkmen.” J N * | he 


ne w nothing ol the priot Infeftment, Regiſters not being then introdu- 


SI 


ced ; and who; by that Means, had for the moſt Part, only a fruitleſs Aion 
on the Warranty for recovering the Price; To remeid this :Incanvenicycy. 
the Act of Parliament 1540 PxSSU, and ſtatuted upon the PxzSUMPTION; 


That whoever took a bale Thfeſtment, and nllewed the Grantor to retain” Poſſeſ-. 


fron, did the ſame ex fraude, to indute a nan Purchaſer to give. 4 Price for 
the. Lands ; and therefore Statutes, * That Perſons having ſuch baſe Inteft- 
ments, ſhall not be heard. againſt a ſecond heritable Poſſeſſor, by any 


Title which implies Warranty: This is all that the Act provides, or needed 


Auſwer 2. 


to provide, there being no Place for ſuch Preſumption of Fraud, in the 
Caſe of a poſterior gratuitous Infeſtment; wheretore, even after this Act of 
Parliament, the bale Infefiment of William Lord Cochran, tho' it had not been 
cled with Poſſeſſion, was preferable to the poſterior gratuitous Infeftment, grant- 
ed to John Lord Cochran in the Tear 1680. * 277 | 
But 2do, Even baſe Infefements, tho not cled with Poſſeſſion, were always 
good againt? the Heir of he Grantor ; for by the ſame Statute 1540, albeic 
they are declared not good in the foreſaid Competition, yet they are, by an 
expreſs Clauſe, allowed to be good againſt the Granter and his Heirs. Sup- 
ole then, John Lord Cochran had ſerved Heir to his Grandfather Earl i 
25 I. he could not have quarreled this Infeftment: But fo it is, he was 
in the preciſe ſame Caſe, as if he had been ſetved Heir to him: For, as 
he was his Grandfather's apparent Heir in the Year 1680, at which time, 


be accepted of a Diſpoſition from him to that Part ot the Eſtate, which 


Anſwer 3. 


the Marquis of Chaſdale, That however the Liferenter's Poſſeſſion be 
* reputed in the 75 of the Law, the Poſſeſſiop of the Fiar, where the 
r 


had not been formerly diſponed, to William Lord Cochran his Father; ſo he 


became cqually liable to fulfil his Grandfather's Deeds, preceptione haredita- 


tis, as if he * _ 2h. _ to him. 1 | 
tio, It is humbly thought, That this Baſe Tifeftment was 4 Ri 

in "he Perſon of William Lord Cochran, even in Competition with more 
however onerous Right, flowing from the Grantor : In as much as, the Gran- 

ter having reſerved his Liferent, the Liferenter's Poſſeſſion was in the 
Eye of the Law, the Poſſeſſion of the Fiar, as has been already noticed. 
There was indeed a Diſt inction made in this Caſe, by the Procurators for 


© Liferent owed from the Fiar, as in the Caſe of a Wife's Liſerent, 


ber Poſſeſſion will be the Poſſeſſion of the Husband's Heir in the Fee, yet 
* that the ſame did not hold, where: the Fee flowed from the. Liferenter, 


ho retained the Poſſeſſion; For which Diſtinction the Lord Stairs 


Contract 1656, was in the moſt Hager Senſe oled with 50 
en 


was appealed to. f Bur the Earl of Dundonald appeals to the ſame 
Citation from that learned Author, where we find th Diſtinclion only 
holds, where there are Grounds of Simulation or Connivance, other than Want 
F Poſſeſſon. But in the preſent Caſe, John Lord Cochran could alledge 
no ſuch Pretence, whileſt in his Marriage Settlement 1684, he obliges 
himſelf to make up Titles to that ſame Infeftment. wt 01 
But in the laſt Place, The Tnfeftment. of the Cordſbip of Paiſley; upan the + 
7 Fot in that 
very Contract, wherein the Literent of the Lordſhip ot Paiſley, is _ 
ve 


+ Lib 2. Tit. 2. p. 209. in fine . 


* 


| * 
ved to Earl 1 ON ted from that Reſervation, a 
| certain Part of the Landi, the Lord Cochran hrs Son, was to, get im- 
© mediate Poſſeſjran for his Aliment. And it is hoped, Th che Loos will 
be of Opinion, that it does not need à Proof, that he actually attained 
the Poſſeſſion, of a Subject that was given him, as à Part of his Interim 
Aliment during his Father's Life ; But that the ſame will be preſumed: 
in re tam antiqua, from the Tenor of the Decd, and Nature ot the 
a The Argument upon this Objection, That the Infeftment was a baſe one, Afarq. objects. 
has hitherto proceeded on the Part of the Marquis of Chdſdale, as if the publick 
William Lord Cochran, who got that Infeftment, had been a Stranger; Infeft. gave a 
and it is hoped, the Anſwers that have been made are ſatisfying. Bur Title to the 
next, upon this Jame Topick, of its being a baſe Infeftment holden of Eatl *** I 
William the firſt, the Grantor, there was an Argument pled for the Mar- 
quis in another Shape: Aud it was alledged, That as John Lord Cochran 
was apparent Heir of his Father, William Lord Cochran, in the baſe. In- 
feſtments, and might have made up a Title to them by a Service; ſo there 
was nothing to hinder him to take another Method for eltabliſhing a 
Title to the Lands in his Perſon, by taking a new Infeftment from his 
Grandfather, who had the jus directum in his Perſon, and which new 
Infettment ſopited the former baſe Intefrment: And it was pretended, 
That this was rather the eligible Merhod in this Caſe, becauſe of the De- 
fe& that was in ///illiam Lord Cachran's Infettment, by Reaſon of its 
being baſe, at leaſt there were none, who could quarrel his Son's taking 
that other Method. | | 8 | 
| It is believed to be the firſt Time, and it is hoped the Lords Deciſion Earl's Ant, 12 
- {hall make it the laſt, that ever it ſhall, be pleaded, That an Infetrment © A. 
upon a Surrender by the Superior gave à Title to! an Infefrment of the | 
Property, which ſtood in the Perſon of another, without the Interven- 
tion of any Deed by that other. The Superior ſurely has no Title to the 
Property; Nor is it poſſible, That @ Superior's Surrender can transfer a Right 
that is not in him. Neither does it in the leaſt alter the Caſe, that the 
Superior's Surrender, in the preſent Queſtion, was in Favours of the appa- 
tent Heir of the Vaſſal: For the apparent Heir's taking Infeſtment on that 
Surrender, gave him no more Right to the Property, than if the Surrender had 
deen made to a Stranger; he became thereby Superior, it is true, but 
be remained ſtill only apparent Heir of the Vaſſal, as to the Property; and thus 
after the Acquiſition of the Superiority, was himſelf no more than the 
hpparent Heir of his own Vaſſal. There was ſomething more to be done 
to make a Title to the Property, he muſt thereafter have ſerved, and in- 
feft himſelf as Heir to the Vaſſal, or perhaps he might have done it on a 
Precepr of clare conſtat, granted by himſelf in his own Favours; but without i 
ſuch Infeftment, the Property remained in hæreditate of William Lord Coch- 
ran, the laſt Vaſſal, to be taken up by his next apparent Heir, who is . the i 
ent Earl of Dundonald. - | TR | 
or are the known and fixed Forms, of Tranſmiſſon of Property, Arc contiru- 
whether inter urvos, or from the Dead to the Living, ambulatory and ed. | 
; | ? "3 pre- * 


2. 


n 32 3 eee 
Frecarious, to be obſerved or not, as one pleaſes; becauſe thiy*have 
their Foundation on Principles, viz: That Property camor ge "conveyed but by 
Inſeftment, not one Infeftment tranſmitted but by another. © And here it is; That 
the whole Reafoning for the Marquis of Chifdale faills; His Lordſhip 
ſeems to conſound two Things, to wit, an Infeftment in the Lands, flow-" 
ing from the Superior, and the Tranſmiſſion of the Infeſtment, which the. 
Superior had before given. John Lord Cochran, it is true, obtained an In- 
ſeltment in the Lands upon the Superior's Surrender; 4ut by no Means, 
ſuch an one as could zranſmit the Infeftment, that ſtood in the Perſon of 
the deceated William Lord Cochran his Father; which yet was neceſ- 


ſor trapſmitting to an apparent Heir, the Right and Title, which ſtood. 
in the Perſon of his Anceſtor : For tho“ John Lord Cochran had taken 
a Coufirmation of his Father's Infeftment from the Crown, which ke. 
might have done, and thereby compleated his Right, beth to Property, 
and Superiority, without any Intervention or Deed of his Grandfather 
the Superior, ſeeing his Father's Ihfeftment had; proceeded upon a Pre- 
cept a me and dt me, yet even to-compleat that Right, he muſt have- 
ſerved Heir in ſpecial to his Father, and infeft thereon : $0 that ſtill it ap- 
pears an Infeftment was neceſſary totranſmit the former Infeftment. — -— 

Neither does it make the leaſt Difference in the Matter, tho* the baſe. 


- 
| 


1 ſatisfied from what has been ſaid, thur it really wa cle with Poſſeſſon; and 
1 | therefore as compleat a Right to the Property, as- a Vaſſal could be poſſeſt 
| of : S tho it bad never attained Poſſeſſion, that ſhould have made no Odds in: 
| | this Queſtion: Still it was a Right in the Perſon of the deceaſed Anceftor, 
whereof he was not diveſted; therefore it remains in hæreditate, there is not: 

Medium, till an Heir all make up @ Title to it: Nay, it was even in that, 

Gale a good Right to all Effects, {aye-only that a poſterior onerous, Inſeſt - 

ment, firſt attaining Poſſiſſon, was in a Competition preferable, ' Put the 

Caſe, it had not been recorded, which ſboulu have betn a much greater Defett; 

— et as the not recording is not a Nullity, but a Ground for the; Pre- 
ference of another Infeftment in a Competition; ſo 4 Rxbt eſtablißbed by the: 
next Ftir to ſuch Infeftment, tho not recorded, would be preferable to any. 

Title, which could be made up by the ſubſequent Heir, iy Service to #he laſt in- 

fefi by a regiſtrate Seafine ; as your Lordſhips found in a like Caſe, on a Com- 

etition amongſt Heirs, June. oth 1705, Keith of Ludquhairn contra Sinclain 
of Diren. . | 9 f R. 8 
If a 1 being quarrellable in a Competition, were a good Reaſon 

for the Heirs overlooking it, the Conſequence would be; that uo Jnfeftment, 

however regular upon a Precept of Clare confiat, ſhould ever need to be re- 
garded by the Heir; for fuch Infeftments are good ſor nothing in Com- 


not be pretended; that there is any Speciality in the Caſe of an Intettment 
| upon a Precept of Clare conſtat, with Reſpe& to the preſent Queſtion. 
The Marquis of Chaſda/e theretore, whoſe Author has made up no Title 


ed. 


ſary to be done, by all the Forms that ever have been known or deviſed, 


An. continu- | a 
ed. Infeftment had not been ded with Poſſeſſon: For, as the Lords will be 


petitions, except with ſuch as acknowledge the Superior; and et it will 


A contin®> to the Maſter of Cochran's Infeftments, mit- either /ay bis. Preference a 3 
— Poſterior , 


ti 


ſuch polderior onerous Right in uhis Caſe. The'Surrender 1680, was plainly gratui- 


da tenor one r Right, 23: 4 Stran Mb have done; or te ſays wothing+ © 
ut, as is before 4 upon the former Part of this Point, there is s h 


us: And as to the Marriage Settlement 2684, Fut, Even that was ar ot 


ons. Right guad the Lord Cochran. 24%, No lafeftment evet 
— on — 144, The Lands in Queſtion, upon this Point of the De- 
clarator, are not contained under the Earl's Diſpoſition in it, but fall under 
the Obligation therein, granted by the Lord Cochran, to make up Titles to 
the Lands, whereof his Father was in the Fee; which is the rather noticed, 
that of it ſelf, it affords an Argument in this Caſe : For, as no Doubt, the 
belt Lawyers in the Nation were adviſed on this Settlement; ſo had they. 
been of the Opinion of the new Doctrine, that is now pled for the Marquis 
of Chaſdale, That the Reſignation 2680, did habily tranſmit thoſe [ings 4 
This had been an idle Obligation: but they knew better Things. 


Phich leads, in the next Place, to a ſeparate Argument, offered for the Marg. objeds | 


Marquis of Chdfdale, in — 2 — of the Surrender 1680; That the ſame chat thelnfeft. 
ali 


© ought to be found à v | 
© of Cochran, contained. in the Infettment on the Marriage Set! 
* 1653, in Regard that Infeftment was only recorded in the Regiſter for 
the County of Air, wherein lay the Lands of Dundonald and others, the 
greateft Part of the Eſtate thereby diſponed, but was net recorded in 
the Regiſter for the County of Renfrew, as it ought to have been for the 
Lands of Cochran &c. which lay in that County: Aud thence it was ar- 
d, that the Inſeftment being void, as to the Lands of Cochran, there was, 
n ſo far at leaſt, no Occaſion to make up any Title to it, but to take a 
new Right from the Grantor, wy 25 
Your Lordſhips will have obſerved, That this is likewiſe in a great Mea - 
ſure obviated, For, Firſt, Neither is the not recording of an Infeftment a Nuts 
lig; tor the AR of Parliament 1617, which introduced our Recon? ; pro- 
vides only, That Seafines, for thereafter not recorded, ſha?! gg rejudge a third | 
Party, who acquires a peſterior, perfett and lawful Right to + Lands; but 
they are not therefore void ; they are real Rights, and produce all ' AQi- 
ons which ariſe from real Rights, (a) tho they may be defeat in a Com- 
tion. 2do, They are againſt the Granter and his - Heirs, which, of it 
„ i enough in this Caſe ; and in the Caſe juſt now mentioned, -Keith of 
Ludgquhairn contra Sinclair of Diren, it was adjudged by the Lords, that 
— 2 = 2 88 ety 1 his Anceſlor, tho“ infeft by an 
| Ie, was preferable to a went Heir, making up his Title td 
his. Anceflor laſt infeft by Seafine on — It might . EK. in the 
third Flace, that in ſome Reſpest this Argument is yer weaker than 
the former, of its being a Baſe Inrfeftment not cled with Poſſeſſion ; For, 
rhere-was nothing to hmder John Lord Cochran, to have regiſtrate hir Fg 
ther's Infeſtment by Warrant of the Lords, by which it became as unexcep* 
tionable, as if it had been regiſtrate within Sixty Days of its Date, ex- 
2 * cepting 


(a) March 25, 1623, L. Dunipace. M I 
contra the Laird of Peurie, and Lord B _ -— Gray. June 12, 1673, Fax 


Title, at leaff, with Reſpe&_to the Lands vid, gute 


Settlement not recorded. 


f e e 

_ ceptiog only, a8 to interveening competing Rights, betwize the Regiſtra- 
| — Date of it (s), uy rh. 2 N 
| © hat ws _- Bur, in the ' next Place, Admitting that William: Lord Cochrar's 
mer Obj 
far 


eled with Poſſeſſion, or not recorded; Nay admitting, that there had been 
© no Infeftment at all, but that there had only been a naked 


. 


* perſonal Diſpoſition, in the Perſon of William Lord Cochran: Tet fill, 
unleſs a Title had been made up, to that perſonal Diſpofition, by ſome of the 
preceeding apparent Heirs, the preſent Earl muſt have the only Title 10 
that Diſpoſition, and Lands thereby conveyed, notwithiFanding of the poſterior 
gratuitous Infeftment, flowing to John Lord Cochran, from his Grandfather 
the Superior. Should a Man, whoſe Eſtate ſtands provided by a ſimple 
Peſtination to Heirs whomever, diſpone a- Part of it to his Brother, and 
his Heirs Male, whereupon no Inſeftment is taken: The Diſponer dies, 

the Diſponee likewiſe. dies, leaving no Heirs Male of his Body; the 
Diſponer's Son, who is Heir. Male and of Line to both Father and Uncle; 
ſerves only Heir to his Father, whoſe Eflate ſtood provided, as ſaid is; 

to Heirs whomever :- This Son dies leaving only a Daughter; and 4 
Competition ariſes between the Daughter and the next Heir Male, anent 

that Part of the Eſtate diſponed by her Grandfather to his Brother, and 

his Heirs Male; No Man: can doubt, but that the Heir Male ſhould, by a 
Service to his Anceſtor the Diſponee, have a Title to that Diſpoſition, in Fa- 

vours of Heirs Male, preferably to the Daughter; and the gratuitous Diſ- 
ponee of her Father could be in no better Caſe than ſhe, which comes juſt 
#0-the preſent Queſtion. s. WON | 

4 If the Law ſtood otherwiſe, and that even a perſonal Right could be 
Az. comin paſſed - over by the Heir ; Or, which i» the Caſe in Hand, it John Lord 

| * Cocbram could by Law have paſſed over his Fatktr's Right, ſand compleated 
2 2 Titie in himſelf, without noticing it; Then it ſeems certain, thas the acquir- 

ing a neu. Right from his Grandfather, was -no paſſive Title t0 bis Father : 

So was the Genius of our Law, before the Statute 1695 ; nay, fo is it 

ſtill, where-the Heir pai? by was not three Years in Poſleflion ; What then 

ſhould have become of his r's onerous Creditots? If his Right was 

ſopited by the new Right talen from the Grandfather, they were wiidone* 

For the i Acquirer was liable in us paſſive Title, and yet the Right was carried out 
of. the Perſon of their Debitor. A plain Conſequence, if. the Law ſtood as 
the Marquis pleads it ; Bus this ſbould ke what. the \Fuſtice of the Law wonld 
not ſuffer: For tho thas. Acquirer was not paſſiue liable, he could be 
charged: by his Fathegſ@G-redicors to enter Heir to him, and upon his Rev 
nunci a to entegAffelr, ihe Diſpoſition to his Father could be adjudged. 
1s not that then 4 Demonſtration, rhae the Surrender, by his » Grandfather, 
did not traufmit.. to, hum bis Fur her f Diſpoſition 2, And if it did not, what is it 
Wat r the preſent Earl, who is the Heir in that Right, to «take 
d. up „ | N D $4 


\ * 3 


» Ca) Stair daſtit, Tit. Campet. Parr 2 


N „ 


two 15 c Haſe Infeftments in the 1653 and 1656, been void as either not 


P 


1 


1 

. Lein have no Influence upon the preceeding Argument, that, as the Marg. | 
Law then ſtood, Procuratories of Surrender died with the Receiver; bat the => 
whence the Lawiers for the Marquis of Chaſdale ſeemed to argue, That . 20 
tho? the Objection, made to the Method John Lord Cochran took to make to make 4 
up his Title, might be good as the Law now ſtands; yet in as much as publick In- 
he could not at that Time, have completed a Pablick Infeſtment any other * 
Way, than by (EY a new Procuratory of Surrender from his Grand- 

father ; that therefore the Surrender 1680, was the propereſt legal Method 

of eſtabliſhing bis Right. | | Ee 

For before the An of Parliament, allowing Procuratories to be further e- The Earl's 
eeuted after the Death of the Grantor and Recerver, a Service was neceſſary, in Anſwer. 

arder to give Actiam againſt the Superior; without which Service, the Procu- 

ratory, by the voluntary Grant of the Superior, did not tranſmit the per- 

ſonal Right which was in the Anceſtor : So that the ſuperveeving Law, 

allowing the Procuratory directly to be execute without the Intervention 

of the Superior, makes no Difterence, a Service being as neceſſary before that 

Statute, to carry the Title of the Aclion, as it is at this Day to carry the Procu- 

' ratory. Had there been a Service, it is owned, the could not have 

objected, that the Superior had voluntarily ſurrendred without an Action; 

But the Objection is, There was no Serwice, which was neceſſary to pro- 

as Action, or to enable che Superior to ſurtender by a volun- 

tat. a, | | | | | Sh - 

Tis out of the Caſe to ſay, The Lord Cochran”s Infeftment was fo- Publick and 
© pited or extinguiſhed, by the ſuperveening Pablick Infeftment given to his 33 

© apparent Heir ; for tho* a ſuperveening Publick Infeftment extin- jy — | 
guiſh a prior baſe Infeftment, and conſolidate the Property with the Supe- when they 
mary yet that is ouly, where both the Infeftments meet in the ſame Perſon, mect in ode 
for otherwiſe there are no termini habiles of ſuch Conlſolidation. „„ Reba + x 
3 It is as little to the Caſe to plead, that becauſe Earl William, before be denuded |, 


the Superiority, might have given a Precept of clare conſtat for infefting Lord der 1580 not | 


hn his Grandebild as Heir to his Father; therefore Lord William's ns ual to a 
upon his Surrender, mui? have the ſame Effet. For id agitur by Pr ece Clare canſtat. 
of clart conſtat, to transfer the Inſeftment of the Anceſtor; it is an 
ment given to the Receiver gu Heir ; whereas the direct ela- 
tur, by the Surrender 1680, wiz. To give a new Right as if -no ſuch Tufeft- 
ment had ever been, When it proceeded on a Recital, That there was 10 
Right in the Perſon of William Tord Cochran af all; It can never then be E- 
guiyalent to a Precept of clare conſtat, when in Eſfect, tho* in other Words 
it bears, "That clare conſtat the Receiver was not Heir to his Anceſtor in the 

fate. And the Lords will further obſerye, there's no Right given to 

ohn Lord Cochran by his Grandfather, but what might have been given, 
eren while his Fa 12 — 2 and which therefore could never 
be a habile Method, of making up a Title to the Rights that were in 
„ 1 . 5 bf An Heir may 
* whereas in t —— — That 0 ould plead t 
quarrel this Method of making up the Title : far may be rroe, 1 of 
the Lord Cochran, or thoſe who were Heirs to him in both Rights, were on Title in the 

BOL E 2 3 Lily Sn 


"0 (30 I Heir lines — rr 
while.” an rent Heir lives, can uatr el 
ERipht, tho' der Hole make up no Tine We ir 


le; For e 
His trantmittig 


* at all. But i aur therefore flow, that. upon his Death, who' had mad 
Y - up u0 Title, or no Tegal Title, that the next Heir caunot quarrel the Validity of 


the Tranſmiſſion, and in that lies the whole of the preſent Queſtion. 


as well as Law Te L LIE 9 a 
is of the - "Of his Anceſtor to avoid his onerous or rational Deeds : He's pleading this 
Earl's. Side, Argument, in Support of the ancient Iuveſtitures, which were calculate by 


* 
4 # p 


Perſons who are but in pari caſu, the Rules of Law are to be uud, not r 


Heirs 7. 1 , „ 
It was in the laſt Place alledged 8 Marquis, That admitting the Fee 


The Marg: of theſe Lands not to have been eſtabliſſied in the Perſon of Joby Lord 
— Cochran, and conſequently not in the Perſon of John Earl of Dundonald his 
59. Son, who granted the Bond of Entail in the Year 1716, and which Bond 
| is, on this part of the Argument ſuppoſed, to call the Dutche/s of Hamilton, 
to the Succeſſion, preferable to the preſent Earl; yet in as much as 
they were ſtill apparent Heirs in the Subject, and that the 
ſent Earl of Dundenald cannot, any other Way, make up his Title, than by 
palſng them by, RY to William Lord Cochran his Grandfather, and 
Remoter Predeceflor ; That he is by the Act of Parliament 1695, bound to 
RE ihe Bed a Varticular Aale bo cis Gb dle N 
' #51. a.c Before the Earl make particular Anſwer to this Objection, he begs leave 
. in the firſt Place to obſerve, That the preſent Queſtion is g. hate 
| _ the Marquis of > ale is entitled to the Eftate, in the Right of any Deed: 
granted by his Predeceſſors ; and the Earl conceives it is a good Plea againſt 
thols Deeds, That they flowed-a non habente, be Granters- being only 
arent Heirs. It is entirely a ſeparate Queſtion, MHhether there be 
a Method in Law, - by which he can make up hit Title, ta the Eſtate, | 
without incurring a paſſive Title 10 the GY autor of theſe Deeds 3 Aud the only 
Amount of the Argument from the AR 1695,is,That he cannot ; to which the 
Earl at preſent needs make no other Anſwer, But that he-has not get paſſed. 
by ile intermediate. apparent Heirs, and ſerved to bis Remoter Anceſtor 
It is true he is in Poſſeſſion as appavent Heir of, bus Remoter. An- 
air la gl, Bax ie bez; eu un ink, thr ah” he or he 


* . 


* 


+ December 1681, Spee contra Speed! Sir Patrick, Hime, | and Colls&;/ Deal | 
Feb. 11. 1708, — onery wh ad - wht 0 1 0 Sane | — 
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| ſucceeding Heirs of ae n. jcontinge-lo, ee yo 
undfed Yeats, he can be bot no Action laid upon the Deed of à pre- 


* 


ceeding apparent Heir, who gad no other Right; Aud that without Oiſ- 
tintion, whether that Deed & ſuch apparent Heir imported a Debt or 0, 
or whether it was onerous or gratuitous. This Act of Parliament Jays no O- GA 
bligation on him to ſerve to his remoter Predeceſſor; only in the caſe that bff do 
ſerve, &c. it declares him liable, and then, and no ſooner, is he bound to make © 
Auſwer to any Demand founded on this Statute. ith 
The Earl might further obſerve, That there may be various Method in | 
Tau, by which he might be adviſed even to mate up a Title to this E- Anſwer contl- * 
ſtate, without incuring. any of the paſſive Titles, introduced by this Statute ; nued. 
What if, at the ſame Time he ſerves in Special to his remoter Anceſtor . 
laſt infett, he /hould likewiſe ſerve cum beneficio inventarii, #0 the intermediate 

eceeding apparent Heirs, and are up the Eſtate in the Inventary ? He believes 
hi ſhould have a tenable Point to plead, That his own proper Right, .as' 
Heir to his AncefFar laſt infeft, did exhauſtthe Inventary preferably to the Deed 
of the intermediate apparent Heir, who had no Title." | 

Or, What if in the next Place, he ſhould really contract Debt te 
the Value of the Lands, and that hi- Creditors ſhould evift the Eſtate -* 
by an Adjudication ; This is not a poſſeſſing by at Adjudication on bie 
own Bond, which is the only other patlive Title introduced by that 
Statute: It is not the Leading of ſuch an Adjudication, but ſingly 


the poſſeſſing by Vertue of it, which makes the paſſive Title. Now in this 
ſuppoſed Caſe, the Earl never comes to poſlels ; for it is really an Adju- 


dication led by his Creditor, for the Creditor's own Behoof; and there 
is nothing in this Statute that can entitle the Creditor of the preceed- 
ing apparent Heirs, to oblige the Earl to purge it; For tho” the Credi- 
tors of William Lord Cochran, the Perſon laſt intett, could indeed ob- 
lige his apparent Heir to parge an . Adjudication, by which the Eſtate of 
their Debitor were carried off, for the apparent Heir's Debt; yet that 
is, becauſe an Eſtate, which really beloaged to their Debitor, is carried - 
off for his Heirs Behoof ; whereas ſhould the Earl take the Method here 
ſuppoſed, there is no Eſtate which belonged to their Debitor the Granter 
of the Deeds, that goes to the Earl's Uſe. What if, in the Third Place, 
the Earl ſhould of Heir of the Lord Cochran, expoſe the Eſtate 
% . Roup and Salt, which he can do, tho? it is not Bankrupt > He begs 
Leave to ſay, he does not ſee. wpox what. Part of this Ad of Parliament be 
could be attacked by the Creditor ot any of the intermediate apparent 
Heirs, 'tha” he ſhould become "Purchaſer himſelf ; but yet much leſs can he 
ſee it, 8 another [Purchaſer : be preferred, tho he drew the Price. 
Before this Act of Farliament, it is certain he ſhould have had nothing 
to do with ſuch Creditor ; and the AR has only made an Alteration in 
two Caſes therein particulatly expreſt, viz.huhere the apparent | Heir- ſerves © 
Heir to his remoter. Anceſtor, pa by the intermediate; Or poſſeſſes by an + 
Adjudication on chit cum. Bend; and the Earl ſhould do neither. 
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But cheſe Things the Earl has AF mentioned, 2 Gow _ bow fruitkeſe 
the Declarator, for the Marquis of Chd/dale, muſt prove in all Events, 
when tis evident that by one or other of theſe Methods, it is in the 
Power of the Earl of Dundonald, lo to make up a Title to his Eſtate, as 
not to be liable, even to the onerous Debts or Deeds of. the intermediate 
appatent Heir. 3 $151 Hap? r . 3 

„Anſwer 2. But in the ſecond' Place, and more particularly, *is 3 thought that 
this Aft of Parliament, ſubjecting the Heir paſſing by, to the Debrs and 

Deeds of the intermediate apparent Heirs, does not at all extend to gratui - 

- tous Bonds of *Entail or Definations of Succeſſion, made by fuch intermediate 

apparent * Heirs ; and that it does by no Means concern Diſputes, amongſt 

| the ſeveral Heirs, but ſingly ſuch as ariſe berwixt Heirs and Creditors, ; as is 
| evident rom the whole Conte xture and Strain of the Statute, eſpecially 
| when compared with the Genius of our former Law. It is inſcribed in the 
Rrskicx, an Act for obviating the Frauds of apparent Heirs : It proceeds upon 

the PARTE, of the. frequent Frauds and 8 that Creditors ſuffer, 
upon the Deceaſe of their Debitors,and through the Contrivance of apparent Heirs to 

their Prejudice, and for Remeed thercot Statutes, &c. Here is the A- 

buſe intended to be redteſſed, The Frauds done to Creditors upon the De- 

ceaſe of their Debitors; and therefore the Statute ought not to be fur- 

ther extended, than in Favours of thoſe who were Creditors to the de- 

ceaſt apparent Heirs: For whereas the Argument for the Marquis of 

. Chdſdate,-is ſiugly laid upon the Generality of the Words of the Act of. Par- 

liament, that the Heir paſſing by ſhall be liable for Debts and Deeds: Yet as 

this is at belt an extraordinary Statute, and entirely contrary to the Geni- 

us and Analogy of all Law, that one can by his Debts or Deeds affect 4 

dab ject to which he has no Title; So tho“ as far as it goes, it muſt be 

binding as @ Statute ; yet thus far, at leaſt, ought to be admitted, That 
the ſame is not to be extended; and that any . doubtful Exprefſion. is to be 
explained, agreeably to what appears to have been the Intention of the 

Legiſlature, and that therefore the Word Deeds, ſhonld only be under» 

4 ſtood of ſuch Deeds as were Debts of, and obligatory upon the Grantor.  _ __ 
Anſwer conti- It has juſtly been made a Queſtion, it under the Word Deeds di- 
| nued. rect Conveyances were at all comprehended ; And it is believed the late 
= Decifion in the Caſe of Muirhead of Drumpark, was the firft where it was 
| ſo found: But then the Lords will well remember, that it proceeded 
on this p Ground ; that being in a Marriage Settlement; * Was an 


| onerous Deed : It was a Debt on the Grantor, and: implied Warranty; 
i y wherefore the Lords thought ſuch Deeds fell under the Reaſon of the 
| Law: Bat as naked -De#Finatiqns of Succeſſion have none of : 


Char atters, 
| it muſt be plain they were not at all in View when this Act was made: 


| Aud which is yet further evident, from the after Part of the AR, regulating 
the Preference of Creditots as to Times paſt, and of the Creditors of 

the Anceſtor, interjected Heir, and entring Heir; where Debts are only menti- 

oned,as including what had been ſeverally expreſt before by Debts aud Deeds. 

Anfiver conti- There is yet this further Obſervation ariſes from the Variation of the 
wed. Expreffion in this Clauſe, and in the ſubſequent Clauſes of the Act: For 

| where- 


E | 
whereas in tbr Clauſe it is only declared, that the Heir paſſing by ball be 
Halb t the Debts and Deeds of the Perſon inrerjemed; jet when by the 
immediate following Clawfe it is declared, © That an Heir acquiring a 
© Right by ſingular Titles to his Predeceſſor's Eſtate, ſhall be liable for 
© his Debts and Deeds ; It is there added, That he ſhall be liable for them, 
in furh Manner as if the ſaid apparent Heir were lawſully- ſerved Heir to 
bi Anceſtor, which plainly was intended, to carry the Matter further 
than was done in the former Caſe: For, in the former Caſe, the Heir 
paſſing by, is only made liable to the Debts and Deeds of his Anceſtor, that 
is, Sock DezDs as were DrBrs upon the Anceftor himſelf, and by no Means 

h as might affect his Heir only; but in the--afrer Caſe, it is further 
added, to avoid that Reſtrictien, that he is to be liable, as if le were 
mY is alſo material to obſerve, That the Law requires a: Poſſeſſon fo#f Anſwer conti 
three Tears by the imtermediate Heir, in Order to make the Heir paſſing by nued. 
liable for thele Debts and Dees: The Reaſon whereof can be no o- 
ther than this, Thnt bona fide Contratiers, by ſeeing: a Man fo long in Poſſeſſionz 
were induced to believe he had compleated bis Title to the Eftate. For had 
the Intention been to enable him, even {while he had no Title, to alien the 
Eſtate. gratuitouſiy, by a naked Deſtination of Succeſſion, in Prejudice of 
the next Heir; What Senſe or Reaſon had there been for requiring a a 
three Tears Poſſeſſion to capacitate him for this Purpoſe ? Would not the 
Poſſeſſion of one Day been as good as the Poſſeſſion of a Par; if it had 
been in the Intention of the Statute at one Blow; to overturn the whole | 
1 ee Law? Fa 7 1 2 | 1 

o apply this Reaſoning to our preſent Caſe ;- John Earl of Dundona > 
made Vu. Bond of Entail, or Deſtination of Succeſſion in the Tear 171 * | 
of its Nature alterable at Pleaſure ;-in-lo much, that had it even been delivered © | 
by him, the Donees could not have hindered him to revock it, nor ſo 
much as have obliged him to compleat it; as is clear from our learned 
Author Hope in his leſſer Practicks, Tit.--Entaily, who after eſtabliſhing 
this Doctrine upon ſolid = 11 mentions a Deciſion, wherein it was ſo ad- 
Judged by- the Court of. Seſſion, in the Caſe between Mercer: and Mercers. 
And therefore, fince the Right ot the Lands was not veſted in the Per- 
fon of John Earl of Dundonald, and>that his Daaghters, who-on this 
.Partzof the Argument, are ſuppoſed to havo been nominated Heirs to him 
in that Bond, were not . — made Creditort to him, they cannot be in- k 
tituled to plead any Benefit by this Act of Parliament. | | 

Which fill will be the more plain, if the Nature of - ſuch Writs are Answer conti- 
confidered, — no more than Conveyances, pro omni jure, or ſor all nued. 
Right and Interei the · Donor has in the Subject, or in other Words, for 
all Rights that was by bim tranſmiſſible, and ſo, are no other than 4 No- 
mination of the Perſon, who ſhould ſucceed to him, in what Right be had 
veſted in his Perſon: at the Time his Death, and implying no Sott of 
Warrantie: Thus ſuppoſe a Perſoòo makes an Entail of a Part of his E- 
Mate, which he believes to be Mis own, in Favours of his Heirs male 
Saving. the kelt of his Eltate to deſcend- to his Heir eee 


+. $0 


Nas Pon. | 
Marquis ob- | 
jects from the the Act of Parliament 1695, in another Shape. There was, ſays. he, an 


Statute 1695 


But tp carry this Matter yet 2little farther 4 Hitherto the Anifwer has 


ſup 


teig 
Nay, tho* we ſhould ſuppoſe, that this Bond became an Obligation on Ear! 
N t his Death, and whom the — Bar 5 
Dundonad like wiſe paſſes by; yet ſuch Obligation ariſing only. ex guaſi 
eomtractu upon Eat! William the Heir, falls not under the Act of Parlia- 
ment, but ſingly ſuch Debts or © Obligations as ariſe, from Deeds of the 
Anceſtor, which were Obligatory on himſelf by his ann dens Congratt , 
and: to which the Contracters were induced, upon the Faith of his qbree 


Bot then the Marquis of Chaſdals proceeds, to urge his Argument from 


Obligation undertaken by John Lord Cobran, in his Marriage Settlement, 


C . 


1 
* 


| 00 Craig, lib. 2. cit. 3. Eires med. Ex qus elegantiffima; diftiv&ione Pomponii 
eolige 


ndum, ut quoties adjectum hoc (ment) certæ rei, vel certo fundo, cum verbo 
preſentis aut præteriti temporis ad junctum ſuerit, demonſtrative tum ſumatur remque 
tatam diſponentis eſſe demonſtret; fi vere apponatur rei incerte, inducit taxatienem, 
ti eatenus debeatur, quatenus concedeutit eſt, yeluti ſi quis ammes fundos ſupy diips- 
rerit; nam eos tantum, qui ſui ſunt. yidetur ſignificare, Tc, 


| of 


WTF! 751 ny Parts. of the 


ere in We Tord Cochran his Father, and to 
* the Heirs Male of che Matriage : Which, 8 


* Obli 

tanz was an onerous Obligation upon og Lord Cochran, in F 

the. Heirs Male of the l John Eact of Dundonald, 
tanted the Bood 1716 ame Heir . age of that Marriage, 00 The 

no a Miliam his eldeſt Brother ; fo. Kart Jun, by his Bond. 1716, 

conveyed od Obli tion in Favours of his Daughter: Aud therefore a 

_ the © Earl of PARKING 4 J. Locd Cochran his 

ving to Mace ee eee maſt be tiable 

bye aa Re oncrous Obligation, co MOR 

eir of the 


- *Tis — for. . Earl of Duiioiald, Ide he ax much, as OM 
hy 8 Her concerved,” firſt in Cen A the * 1b ay Brent] 


ran 

Els ae, | 
re.can be no. termini ha- 
It is indeed true that Earl Joby, 
wo have made 2 Title to thafOblgation by. 
eir 0 John Lord Cochran his Father, and io that | 
ſuppoſe il in the Sertlement 1684 alterable, * 5 

bare —— that Q — his Daughters; bu: he bas not 
other ways be, couls!- not convey. it. For dhe Loves will. 
has as no Ipveſticute ever ever lollowed on the 1 02 I 
. 3 
1 maſculu & lineatis n cure 1 : Pkg > 
2 oth e bu Earl of Dandonald: Grantor of the Bond. x 
ther bares maſculus — Note i, a OR 
i, tha the — ths hn the | 
| becanls there: ariſes. 


that Marriage. 
bean monica, beſo by wa _ been his 
rriage ve been, ; ay 
The Earl of Dundemald then define yo know, 1 
ſrom the Succeſſ — of Ear 
Cochran, as borghemeſnlt 1 * to oy ee e 
2 former. n . 
ow — 


82 2 
2 = 9 
— ne ag" A 5 
as the. ſame cannot be ſupplied, ah 
from-rhe Face of the Service it N 

heres. maſculus & linealis A in 
— —7 And, if it did not, A ekoy —— 
co it devolves ae erm nt ROE. who are 


duch 
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Anſvier-2.. 


deer of chat Proviſion,” which! is ſweceſſiÞ in univerſum fut, if thereafter his 


the eldeſt : Son of that Marriage; thereafter ſerve himſelf · Neir of Line and 


Settlement, in Prejudice of the gratuitous Aſſignee of the Son lo ſerved » 


- 


* 


the Settlement ; ae ſo the pteſent wrt, thi 
y become the Creditor in that Oblig * 8 


Fut then in the ſecond Place, The Lords ate entretted to confider 
what ſhould. have been the Conſequence, had Earl Fob ferved Heir” of Pr. 
von to Toby Lord Cochran his Father, and thereby made à Title to the 
ſaid Obligation. Can any Thing be plainet, than Thur it beeamie extinguihed 

; Confuſion, and a; incapable of Conveyante. That the Earl may not 
e miſunderſtood, be def admit, that a Setvice, as Heir f Provifſon or of a 

Marriage, does not ein the Obligatiop granced* in Favours of \farh 
Heir: For as an Heir of Provition is an Heir, To he is likewife Creditor, 
and both Characters may at once ſubſiſt in him. But h. BbeſHonir, Whe- 

&her if the Heir, who is Heir of Proviſion, fhall ſerve Heir of Line to the Grau- 


Right to the Proviſion 2 Creditor can ſubſfſt, or F i mt rather theroly 
exringuiſbed confuſtone, by hit becoming both Debitor and Creditor in the 
fame Oblifhitor And that is rh) preftue Caſe; Earl Willian eldeſt Son of 
John Lord Chthtan ferved' Heir f Line to him; Eart Joh his Brother ſery- 
ed again Meir of Lins to him; is not yo” then, at End put to the 
Cords by the Olligation in the Settlement 1694, which therefore was no 
more capabſe of an exgreſ Tranſmiſſion, and conſequently cannot fall under 
the implied one in the Bond of Entail 1716. Eet this Matter then be taken 
in either Shape; The Earl of Dandonald can be in no Hazard from - this Oblga - 
tion: for as there was no Title matle up by Earf John to it, he is himſelf | 
now the on Ereditox iu it; and if there had begma Title made to it, 


Ear! John's Service as Heir of Line ere ir 


veſtirures conceived in Favours of Heirs whonjever, ſhall in his Marriage 
Settlement oblige himſelf; ro refign in Favours vf | Heirs Male: And- that 


of the Inweſtiture; he may perhaps thereby; be enabled to convey the 
Lands; ſo as; upon the after ſpliting of the Succefon, it - ſhould not be 
in the Power of the Heir Male, to take up the Obligation in che Marria 


But then the Lords will obſerve, that the very Reaſoi# thereof is the ſame 
with the Earl of Dundbnald's prefent Atgument ; namely; That how foon 
the Son ſerves Heir of Ln and ef the Inbeſtitnre, he has no Occaſion to 
ſet ve Herr of Proviſion to carry the Obhyation in the Marriage Sextlement; for 
by his Service, as Heir general; he becomes Debitor and Creditor in the Obli- 
gation, which theretore could no longer ſtand as a ſepuratr Right in Favours 
of the other Heirs Male: And for that Reaſon bis Conveyance of the Lands 
ſtands good Whereas here, while at the ſume; the-Service as Heir of Line 
to the Lord. Cochran, extinguiſhes he Obligation o Froviſion in Rauaur f of 
the ſame· Heir > ſuch Service neverthelcſy* does not carry the Lands: - Betauſt 
Lord Cochran bad no other Rh to the Lands; ran bat flowed à non ha- 
bente; and there lier ib Diſference- ds 4 * = VL HA ; Ws f 
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1 Thus: 


r 
e 
Arg clan urid, in Favours of the 


of ſueb of thoſe - Deeds, as Hall be found to carry in them, an Intention to. Alter 
- - The Earl hall-therefore,procced to the Næxv Por of his Defence ;Ear!'s 4. De. | 
and hopes to ſatisfy the Lords, that ad they now. plainly. ſee, Earl John That no Al- 
had no. Power in him, to alter the former Deſtination, of- Succeſſion, ; So, in — — 
Bond of Entail 1716, ir wat nome of bis Intention, t0 , exceed. the Powers be the Bond 

he had ly Law; but only to call his Daughters in their Order, upon the Failure 1716. 

of Heirs Male e the IryesriTors. An Argument, tor. which the Earl 
would gladly think he had no Occaſion, after what has been ſaid, were it 
nc, that beſides the old Eſtate, flowing from H7i/ham ſirſt Earl af Dundoxald, 
there were confiderable Purchaſes made by the Zea Earls, William the /e- 
cond, and John the Granter of +he Baud 1716, which Part of the Eſtate; 

mult depend upon the Fate of this Point, and of the ſubſequent and laſt Point 

of the ence. — | 3 Nein Gor t 1 e 

To — the more diſtin View of the intention. of granting this Bond, Tr Wok i 
it has been obſerved, that the whole Inveſtitures of this Eſtate, whether ſuch tended for = | 
as were regular or erroneouſly made, (tor upon this Point that makes no quite differ- 
Difference) ſtood conceived in Favours of Heirs Male: And whereas in the ent Ead. 


Tear 1688, 7% Lord Cochran had 2 a Procucatory, of Surrender, 
whereby he ſeems to have intended ſo far to alter the former. Inveſtitu rec, 
as to lettle the Succeſſion, failing his. Sons, and the Heirs Male of their Be- 5; mh 


diet, upon the Heirs. whomever ot his own Body: When his Son Earl ! 
Jolm the Third, came to marry Lady Aune Murray in the 1726, he ap- 
122 been ſenſible, how / hurtful this Deed of his Fathers would 
ve been to his Family; and therefore, in his Marriage Settlement, p; o- 

vides the Eſtate to himſelf, and the Heirs Male 0 be procreate between him 
and te ſaid Lady Anne Murray; whom failing, to the Heirs Male to he pro- 

create of hir Body in any ſubſequent Marriage; whom failing, to his Heirs- male 
whomever; ubm failing, to hi Heirs and Aſſignees whomever : But in this 

Contract there were IW O Eſcapes, The Lords will have obſerved from 

the Tenor of the Patent, as before ſet forth, the Deſcent: in it was to the 

Heirs Male of- the. firſt | Earl's Boch; ubem filing, to the eldeſt. Heir Female 

bis Body without Divifien, and who thereby - was, in all. Time coming, to 

aſſume the: Name and Arms; and that, in this preciſe Form, ware he In- 

veſlitures conceived : But by this Contract 1706, as it would ſeem by ian 
Overſight in the Friends, the Heirs Male wheever, would have ſucceeded i 
; to the Eſtate, before this Earl John's own Daughters, who yet Would haye- - 
; ſucceeded to the ne Heix Mts 8 who was not . e 


— 


JE. '$ 


er. 


+ 


_ ccffars 


former Sir len,: This Procuratory: 


ceſſidn ä — — 
EE For 58 gk A thoſe 


n one — that” the might Heirs 
Portioners ; a and 241. obliges himſelf — his Heirs, 2 = 


whomever, failing Heirs* Mali, 47 aid is, to ſurrendec his Eftacte 
in Favours of Lady Ane Cochran his Daughter, C. A Preamble, which 
can in no tolerabſe Senſe. apply to un ohr Intention, than bar 'of lup- 
plyiag the Weg in his 'Matriage Settlement, ro provide the Succeſſion 
' #6 the elde Har Frmalr; en Failure ef Ru, Male; Fot ſo the expreſs 
Words of it bear, that * had miade this Died to prevent the Succeffion's 
* that Event. When John Lord Cochran granted his Procuratory 
in the Year 1888, it proceeds on a Reciral,. that he intended: ro aller the 
the Granterof the Bond had before 
him; and had he inrendid the Jams Thing, he had no Doubt done it on 
the” ſume Recital; whereas here, there id not the leaſt Intimation of any 
ch. Deſign but the whole Intention diltintly expreſſed, 0 prevent the 
are's dividing by the Suiteſen" off Heir + Paroeners © An Event which for 


+  - 2 exrrain could-not haye happened; vi/h all" the Heire'Male of ine Imveſtiture 
$i) "2 NG, "wh hieft"therefore"co could never be meant any ſooner to or 


8. 155 


And the Exe-- TE main, he entries Cie. in the Bond is conſidered; 4 N 0 pur f 
cutive Clauſe u Marrer beyond all” Manner of Dyabt; fer if the Bond ſball be talen n any | 
2 a Senſe, b. „ now? } The” executive Clauſe ba!l' be downright 

| r. Nonſenſe, and impratficable. *He appoints his Daughters; and the Heirs 


et. oe _ 
8 
uhſtitut. ok 
Hein Male. 


„N 0 their Bodies,” in the Order thereinmentioned, to be Wir, 

* Taitht und Pro tin to him, and tothe Heirs Male of his Bodys or 
bt eirs Male of any of tiſe Deſcendants of din hir whole 2 
and L. $ contaſdech in hig Rights and Thfeſtcbents, Wich Power to 
them in thefr Order, to take out Brioves, and bbtain themſelves fer uei md 


© rerarred Heirs of Thilhe. thereins and obtam then ſolves entered and ſafeft 


in the aid m, Now it is ſubmitted 79 il it was in 


Nature ptacticable for tie Ladies to tale ont Brie ves, and obrain themſefver- 

bro and PH} in the Lands, in y other ri on Earth; bi chan 8 
f tht Hirrmule in. abe live In that Cale indeed they ee 

dine ir, Decade, in die very Order they. are — Boddq they 


r dus in any diher-Caſe, t 2 


Nr this opened the aun ad" Midning- of eh Bond; there. 
15 belittle DiFculry ty in anfwering' the Arguments, which, ave þr er 
* "ro ghee" intl lawtprezation, and which 


4. 


. 


great Meaſun Us 2 Ie was alledged for the Nobles _ 
Pn 78 1 Act Es adition of the Bond, Heirs-male-of bit btur eh 
Nee of the De elner of bis Body, the fame Thing w 
as EY it tha been ſaid N Meirs-male 0 bur OWN Bopr, 9 — 
9 of amp. our | Body. And in Sup- 
+ ocepreratioo, . it ee ed That as the EarFof 'Ditngys'' 
the Bond, there wete affurd 8 which, by all 
are to 2 the inter 2 5 ot Deeds; ſuch as, , Ther 
5 e is. of 'Chdld ale, being an -male.of one of the Deſcendins of © 
2 Gan Body, would be comptehended in the Condition; before his 
own Mother ;. BO. by the after Part of the Deed, he Heirs-muile of her BU 
dy were, only ſublticuced, te herſelf 24% That Heirs-mate whoever — 
d to the Ladies; which behoved to explain rhe Heir male of ay 
of the Deſcendants, of his Body, in the Convirton, to mean oa Heis 


male of their Bodies, 
But the Anſwer is already made, Thar by Heirs 4 of the Deftrntdatity/f rr Anf. 


his Body, in the Coxornom, are not meant Heirs-male. whoever, who dre 
thereafter 4 155 7 of 5 Iwveftiture, that is, . 
Male of the g art : And by that Means, the is bei- en: rare 
r abies dr age gig ro 2 5 
And whereas it was pretended for the 1870 Marquis, That this e deren 
nawartantable Interpolation of the Word vefiure, in the Condition of the preratien is © 
Bond. The 2 is Fray th They it was no Interpolation at all, but a ne- — an e. 
Interpretation which aroſe. from the obvious Meaning F the Deed: For, olakon. 

ſuppoſe the Cake. Thar the Conditron of the Bond had in Sorel Terms bote, * er 
failing Heir mule whomever, it ſhould have had no other Meaning in Law, 22 — 
than, failing Heirs-male whomever of the I8vssTIrors: For, ſince in — - IR 
ditrone non cenſetur. inſtitutus, good Senſe would nat allow one to think, the of note 
Earl meant to put * Har in the Condition, but ſuch: an Heir a: ronld b F 7 7 . = y 


eeded. 
Nor was there any . che Obſervation made for the Ford Maru, aords * es < 
2 Tbat by this Bond Granter had not only bound himſelf, bur Objea. that 
his Hair- male in the Obligation. to reſign; whence it Was concluded, chat Heirs Ne 
the Deed ſuppoſed ſome r male to by Eile, when the Obligation dre 
was to take 4 Eee >. Wh ereas it was (aid, chat according to the Ears 
, they. hots at that we t be "all. dead and gone. For, did 
not che . bis Obligation, ſuch as it was, bind bis own Son, 
who-was his Hair male, e, Condition, and yer was to be dead bee + 
fore the Obligation ok Efe: So that if. that Argument proved any”: , 
it would; prove to "much ; tho; indeed no more, than the Kath of 
Dundaual hopes ſhall be found. r if is & Bond. good for norhing; -- ES 
The Lord Marquis“) Procyratoss, finging themſelves beat ont ot all theſe Heirs of a 
ObjeRions,. were. forced to diſpute the Import of the Clauſe uſt, in them and 
Condition of rhe Bond, SY of, any. of the Deſcendams \"as" if "thi Ter 
Signifivation thereof was 5 with 2 welt the: Wa of ach fame. 
an, Ws 5 bs an D 
. 


ot. this Deſcendants; 4220 15 e T 
bing” from. n 


= 
2 


ö 
| 


„ 


n u Bady, an 
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ſor this an Appeal was made, to the uſual Conce 'of Lam Chitrters 
the Chancery, which, when they hore bret lam maſculi; ex corpore, &c, of ex 

isdeſcendentium,it ſignified the fame, as if they bad bort ade maſeus ' 

15 aut ex corpore de ſcendentium; at leaſt, that the . AHernariue in the Candition 
had. heen © only added from à Doubt, che Writer of the Bond might” 
bave had, whether under Heirs-male . of. the Earl's own Body; Heirs-male 
ol, his Son, - Body were likewiſe comprehended. But when the Argu- 
ment comes 3 2 there can be bee in the Caſe ; There Is us ar- 
guing from the Idiom of a different. 3 an n our 
— Tongue : Whether one be called a Man Heir, * 10 25 of him, 
or an, Heit 40 him, is all one and the ſame Thing in our Language ; what 
if one, ho had no near Relations, ſhould by 4 Deſtination appoint the 
Heir male of Titiur to lucceed to him, tis believed the Tarned Gentle-\ 
men, who made the Obſervation for the Lotd Marquis, wonld not le 
£2" * . that the Heirs-male of Titins's Body, were only called to the 
Succeſſion, . 1 * 1 4 5 L 
Earl John That even the Granter of this Bond underſtad, that Heirs-male of 
knew the Im · is own Body comprehended likewiſe Heirs- male f the Body. of his Son, 

re 4 = is apparent from an after Clauſe in the Bond; where he ſubſtitutes to 
Male, ar. the Dau ters, the ſeveral Heirs-male of their Bodies, and where for cet- 

, ain he did not mean to limit the Subſtitution to the Heits-male only; who 
mquld be procreated immediately of their Body, but underſtoad the ſame 
to comprehend. all the male Deſcendants of their Bodies. 

Ti, And whereas it was further noticed for the Marquis, that while the 
Ih —_— Deſtination ſtood; which Earl John the Granter of this Bond made in his 
Bonds of Pro- Marriage Settlement. 1706, he had, in the 1711, given Bonds F Pro- 
viſion is no vin fo hit Daughters, for 44. than L. 23000 Ster. to take Effet, in 
Argument for caſe the Heirs-mate not of his Body ſucceeded; but that about the ſame Time 
the Marg. that he granted this Bond of Entail, 1716, he bad recalled thoſe Bonds of 

Provjſon, and. reſtrified the Ladies to the Sum of L. 8ooo. Whence it 

woas argued, that he underſtood, by the ſaid Bond of Entail, that no o- 

ther than the Heirggnale of his Body were to ſucceed preferably to the 
Daughters: The Obſervation has plainly nothing more in it, than that the Cir- 

cumstances of the Family were much changed to the worſe in = from what 
they had been in the 1711: Great Debts had been in that Peri 


eriod contra- 
cted, which was the only cp of reſtticting his Daughters Proviſions ; 

aid as about the Time he reſtricted the Proviſions, he likewiſe" executed 

4. Deed to enable his Friends, after his Death, to ſell Lands for Payment 

of his Debts; ſo in virtue. of. that Deed, there has been an Eſtate of 
13500 L. per Annum ſo/d fince his Deceaſe, and yet a great Part of the Debt 

- *, - . Temains unpaid. F 
| h+ + - To ſum up the Argument upon this Point; as the Deed irſelf in the 
Argument on proper Import and Signification of the Words can only be underſtood 

| E Point according to the eng the Earl of Dundonald puts upon 
und up. it, and as that Interpretation is like wiſe agreeable to the Intention of 
the Eranter, as he has himſelf expreſt in the Recital of the Deed: So it 

is not only agreeable to the rxecutiue Part ot the Deed, but that Part o 

it 


K e 
er ir nal be ue in 


> conelide this Point, That tho“ he had nor near ſo 2 — 
much to lay, and tliat the Words in * — beat a doubiful Mean de 5 bo 


ing, they tho 


| re in his Fayours ; Nrba non praſumun tur N otioſa. Why then was this: At terpretatians” 


that it ſhould be altered. In the Laſt Place, Wherever a Deed will admit 

two Meanings, the one good Senſe, and pratiicablein.all its Parts, the other 
Nonſenſe, and inprafticablein' amy of itrParcs, there can be little Doubt where 
the Ballance is to y. And by all, and each of theſe Rules, were there but 

a Dubiety in the Caſe; as the Earl hopes from what he has: before ſaid 
there is none, che Interpretation ought to be put upon the Deed, as he pleads 

it; and conſequently, that he, as Heir Male ef the Inveſtiture, being: in the ; 
Condition. ef the Bond, the. Declarator, at the Inflance of ' the Marquis of 


Clydſdale; ought jo be Jer: fd... ' e 
The Earl comes now to the LsH Por vr of his Defence, ; That in 1 ; 


10 _ Event; can the Bond of Ettail 1716, nor the Procuratory 1688," or 1% 22, r FS 


which are the other Deeds 6n'which the Marquis ot .Cljd{dale's Declara- 1716 153 


tot is ſounded,” be 'of um felt to rhe'Entl's Prejudice > And on this Point can in 50 E 
it muſt be, for Argument's Sake, ſuppoſed, That not withſtanding of what vent prejuty 
"i ab 


Bas beth ſaid; upon be firſt two Points» of the Declarator, the ſeveral pre- the 
ceeding Earls had Power in them to have alteredithe Settlement; and that 
notwithſtanding of. what har been fal upon t he ot her Point of the Declaraton, 


= 


it was their [utention by theſe Deeds to exerce ſurb Por. 


And Fit. As to the Procuratory of Surrender 1688, whereby John Lord 3 


Cochran obliges himſelf to reſign in Favours of himſelf in Ziferent, and 22 


Milliam Lord Cochran, ( afterwards Exrl William II.) hir eldeſt Sn, in Fie, pite by Jer 
and the Heir Male of bit Bodys: whom faiting, to his other Heir: Male there vices to the! 


— 


in mentioned ; ubm failing, in Favours ot the eldeſt Heir Female of his Iaveſt. 168 


Body, Oe: there was nothing in that Grant diſabling Milliam Lord Cochran 
the Fiar from making up ſeparate Titles to the Eſtate. It was in his Opti- 
on either to enter thereto by virtue of the ſaid hrocuratery, or by Serbice, 

on the Footing of the ol Inveſtiture :, It was an Email to himſeli, which - | 
he was at Liberty to repudiate, and which accordingly he did. For, as the 

Lords wü have before obletved, Earl William II. eldeſt Son of the ſaid 

— en OUT ee le c eee K eee 


r 


— — — 


—— 


—— — 
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Lord Cochran, aud afrce bin dar 
Je Lo Male, and of Line, upon . — 10 their 
the 1680, became 


L 


e 


the very me "il 


this: 
It ws taken Notice of ſor the Lotd Marquis, 
canner revive gument pled for the Earl of Drundonald, vix, That 2 been made 
that Procuca- o phe lnfaſe ment. which ſtood in the Rerſon of William f Lord Cochran, a 


cor Earl bad at this Day | Acceſs to ſerve 1 it, applies in t ame Manner 
the Marquis, That no Title, having been made to the ſaid Procutatory 
1688; Nis open to his Lordſhip, as Heir of the eldeſt Heir Female of the 
Granter's Body to carry it by a Service: But the Di ber uren the Twe 
Caſes is 'obwious.. The Earl of, Dundonald's Argument is, That ſeeing u. 
lam firſt Lord Cochrau s Right was never eſtabliſhed in the Perſon oF. the 

ſucceeding Earls, he is the apparent Heir, and can CARER him. 
that Cafe thete were two ſeveral. Rights in ferent Perions, à Right 
Sper iority in the Perſon of HMulliam I. Earl of Dundonald; EM re 
Proper in the Perſan of William Lord Cochran, which newer having been 
ory into the\ Perſon of. John Lord Cochran his Son, the ſubſequent > 4 

flowing from the Grandfather, could not extinguiſh it: But the Ar 

nent fails, when pled for the Marquis of Chdſdalꝭ; becauſe both the Rights 
— in the fame Perſon. Earl Hilliam II. to whom the Procuratory 1688, 
_ ranted in Fee, was: likewiſe Heir ef the Inveſtiture, ſuch as it was in 
ter his Father's Perſon: Ard. therefore, how ſoon he made up 2 
— to the Lands, by one of thoſe Rights, it put an End to, aud abſorbed 


the oeler. 
Ir Dogs ſome Occaſions have been made 2 — . da bf 


1 


| 1 follow | 


3 tum other chan a nada Joes ene ee and who could not e come | 
| e to the Eſtate, than as fmple Heirs to the Subſtitute, the Subſtitutes mult 


follow h Choice. of the Title by which he has thought fit to: ſuceeed, But 
then in the next Place, this Procuratory was not only . 1 5 and thereb 
4 woided, as ſaid is, but aFually altered by Earl John in his Marris 
= man FBettlement r ſo far as it nent, ple replaced the Heilt 
© ©, of the amine hefliture. 
1 The 2do, Neither this Procurgtory 1688, Bond of Intail 1716, .zor 'Procurato- 
Deeds FOLL 1722, can be of any Effect, "none of them having been recorded in the 
| 2916/20 fe of Entaile, as the 44 of Parlirment 1685 dives ; which Obſervati 
'arifing from the Explanation. of a Seatore, the Earl ſhall, Wage m 
Argument, ſubmit it ta the Lords. 

The Reafans This Ack of Parliament is now the governing Rule oa the de 5H of Ex 
| for the Sta- tails It has put all that Matter intirely on a new Hottom: ore this 
| tute 1685. Time, every Proptietor had it in his own Power, his ou fample Deed, to 

— Eltace- upon what: Per ſum he pleaſed, i under what Liwitas 
2 But now, by this Statute, tho the ower is left to 
very 


* . 


every | Man to « e Heirs a 
| ſore the Deed La chat Ch 


expreſs Words o 
tions, that as, in the Caſe of Entails under proper Limitations, againſ? con- 


trafinig of Debe, Creditors might be certiorate of the Circumſtances of the _ 
Perſon with whom they contract; fo, in the Caſe of the moſt imple Deftina> -. . 
tian, ſuch Deeds might carry a folemn publick Teſtimony, ha: they were 
the AB of a deliberate Mind, and that all Family Broils migli be prevented ; 


which frequently enſue upon the Uncertainty of 2 Sncceſſion, 


652 is ſomething more to be done, be- 
vice is made, can become eſfed ual. It muſt 
be recorded in a Regr#7er appointed for that Purpoſe; otherwiſe, by che 
77 Act of Parliament, it is not to be allowed A Re- 
gulation, which ſeems to have had its Riſe from moſt rational Conſidera- 


„ 


It was obſerved for the Marquis, That this Act of Parliament ingly con- Marg Oßpied. 
n 


cerned Creditors, and ſtatuted, that Clauſes wrizant and reſolurive i 


tail was made in Favours of the Heir ab inteſtato with Irritancies, Who 
was tied by the Quality in the Right, uberher recorded or not; as your Lord- 
ſhips were ſaid to have found in the late Cale of the Entail of Dorator : And 
much leſs did it concern fimple Deſtinations of Succeſſion, made in Prejudice 
of the Heir ab inteſtato. * | .- G2 


ntails; that Statute 


ſhould not ſub/( to their Prejudice, unleſs the Entail had been recorded? . 


but that it dig, not at all concern the Heirs of Entail, even where the En- 2 | 


It is anſwered; That this Diſtinction betwixt Heirs and Creditors is with- Earls Ant: 


out all Foundation in the Act of Partiament, whereby it plainly appears Wer. 


That the whole Syſtem of the former Law of Eutails is fo far alter:d; and 


of new modelled, that whereas, tho* before this Act ot Parliament, 


it was as much in the Power of the Proprietor, by his own” fimple 
Deed, to entail his Eſtare with effefiual Limitations againſt Creditors, as it 
was to choice the Perſons he intended tor his Succeſſors. Now, after this 
Statute, it is not in his Power to do either, otherwiſe, than by a'publick 


" 


ower further, than as it requires an additional Solemnity of Padlication, to 


bs limit his Succeſſor, but not to impoſe Limitations that could aſe & Cye- 


was in the Proprierar's Power, as much as the Other, and that the Act al- 
lows every Man to entail his Eſtate as he pleaſes, and then: adds, thar no 
Cole * be allowed, unleſs recorded, how can there be Place for the 

Jim tion * | "TEM | R 


Deed, So far the Statute is Dec lararory, that it gives the Proprietaee 
1 more Power than he had : Neither, properly ſpeaking, does it mit his 


give it Efes. Had it heen inthe Power of a Proprietar before that Time, 
tors, there might be ſome Reaſon in the Diſtinction; but where the One 


_ lt is, with Submifſion, ' Miſtake, That ever the Lords adjudged the Heirs ab in 


Qualities of an Entail, in Favours 


of an Heir ab inteftato, binding upon him; teſtato not 


tho not recorded For, in the Caſe of Dorator, the Reaſon of the Deciſion — by — 
Was, That the Heir ab inteſtato, in whoſe Favours the Extail was made, Hal E 
accepted it, and made it the Title of his Poſſeſſion : And therefore che Lords they accepts 


.tound, Tha fince he had iccepted of the Right, he muff tate it with its Qualities: 
Bur the Queſtion here is, n had be hot accepted it Wen 
have foun 
went can 


N 


, he maſt have dine it ? And no Caſe ſince this A of Parli- 
be own, wherein the Lords ſo found. And it ſeems to be a Con- 
Ng g e | -G v hn . +71 g*5 . + ſequence T3. 
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The Deeds 


1688, 1716, vo Event be of any Efle& ; That all and each of them are, by 12 2 

4722 ever” mol? rational akered by, William Earl of Dundohald Taff d 

d ll. the Tear 1725. For underſtanding whereof, the Lords will eng know, 
That in che Year 1722, Earl H4lliam the Third: .jntirely  mſapprebending 

Earl John his Father's Atentiom by his Bond ak Enrail 1716, did, 


zelten Wick rb 1 — 
9 pr ; gf with can e 
ail © We. br bound to acknows 


he ele comes now to oh third wh 17 Reaſon, why thol Deeds IT in 


ith Con- 


ſent bf his Cutators, grant a Ptocuratory of Surrender, for Re ding his 


/ Eſtate in Favours of himſelf, aud the Heirr 20 be procreate of his Body in Fir; 
whom failing, is Pavours of Lady: Ann his Siſter, 8c. and . be for 


Deed 1922, Performance of the Bond 1716, , The Lords wh have obſer 


from the 


was not a Per- Explanatioa that has juſt now, been made of. the Deed 1716, what a Mia 
formance of f — to imagine, that this Procuratory was in Inplement ol it. The Lords 


_ 1716, 


_ ranted Þ further obſerye, from ſo much of this Procuratory as is here eng 


male 


called. to fucceed. 
x proceeded inutively from a 


ture 


hat it was nt in Implement of the Bond 1716; even in. the Senſe che Lo 
arquis himſelt would have it underſtobd, in ſo fat as, not only the Heirs 


of Earl H/iltham's own- Body, but the Heirs xuhoever of his Body were 
before his ters: Whence it will be apparent, thar this 
Malen Notion ot what had been his 
r's Iytent;on- by the Bond 1716: When Ear! Milliam, after more ma- 

ration, came to reflec on thoſe, Things, and further, was ſenſi- 


bie, that, tho* even his Father's Intention had been to call his Daughters 


to the Succeſſion, upon the Failure of Heirs- male ot his own Be pet! it was 


go & #4 ©» 


Thing to his Family, to ſeparate bis Honours and Ellate; He, 


roming 
With Content of a ar 17235, upon, that 
And evoked Narrative, _ 00th Recital of other very 5 25 ee Which 


— ; 41 e 


ther ref are ingr 
| rati- 6 

ons,, by the Line, 

Deeds 1725. 


other Heirs ſueceeding to him in bis Titles and 
Date he 2 a Bond of Entail, in Favours of; 


| rock, the preſs 


u ext] — hi h Bon dp fee 15 2 85 valuable Co Ba 
"the ſaid 7 settled his Eſtate, 7a 575 * is Boch, in 
vours of the id Ear! Williams. and: his Hrirs _ bo Home | 


and in Ji of the Heir F e and 


provides. that 71 


_Heirs-male of hut own Body, his Eſtate ſhould d yolve on his Heir t. male, 


2:28 And of-the {a 

1 Bos aus 7 = 
atling; m our, ran Umar 

nt Earl, 918 was his a ML... eir- oy and [4 pi Heir, 

be Digvity of Earl of Dungonald ; Rizcaving 40 himjelf @ Piwb- 

. That 


and. man Which. Bond of Encaik-was-dccording)y, es rat 
5 N. N without reſoruing do Heuer 10 Jo Ps 
In this Situation the Eatl of Bae þ hu N theſe 1 


7% 


ifputes” 
— Of 


% bt a in ol Ents ak, nd flo 1 fo For 
quis- of Chdſdald dd net: pretend” to. * . Earl 1; 
—— N an ke” tom. 
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t 
E e nd re 11 
put upon he d 4716, by the Lord 
was 9 called as Heir to him. But becanje 
Marquis ed theſe Deed! to be 3 
INN 8 with à ſcrimp Duorum of his A "4 | 
. be pretty nearly et n c keration, be is alled and on 
art of the Argument is. 1 115 to „ © 
gert in won Siſſon v0 — 4 And 2%, That they 1 
ted on Death - bed ae hopes very bulk ooked 
Di/Zavee, but which, , when broughe nearcr the Eye, and ſeen 
FE F Light Junk Ms ”" rey. Te. is the e i ef Ear!'s And. 
0 as e je on fino e is L s Anſ. to 
15 A-1 Minor, with the Conſent of Bis Curators, or by "himſelf, the Obe. of | 
where be hath none, has the ſame. Power over hit Eflate, as if * TIT 
full Aga, under this. Exception, ust tbe Minor himſelf I. 52 
the Deed. Multitudes 0 Caſes might be brought, where che Court 
Sten hath ſo * but it is enough in place of all, to mention the 
late Caſe of Muirhead of Drumpark, Where the Lords found, That a Mi-_ 
nor in bis Marriage Settlement, could even alter former InveBituret, and fre 
bis Ef ue, to the Heirs whoever . of his er ris ali which ſtood provided by : 3 © _— al 
vi 


leveliitures, in Fawears, of the Heirr malt. The Eart docs. then 
hogly ſubmit it to the — - whether thele 1 under the, 
ot it they do fall under the jon? 
The Procurators for the Marquis of Chdſdak were were at foe Paths td | 
ſhow, That Earl. Jillian. 3d "Had ſuffered xo Lehn by executing tbe 
. Joreſaid Procuratoty in the Year 1728 ſpect of the. privy * 7 of ha 
his Father, in Compliance wherewith be tad granted it. It was to backs — 
255 a received. Maxim in our Law, that 2 Miner cant el hit 


- But in the Gf Place, befides, That let the Bond 1716, be nnderſtood F. Will. Uu. 
as it with, this Procuratory, as has been fully ſhown, was quite aneber ge Beet 
Thing.: So the een ſcem to Miſtake the Cale, gow they argue in 1725. 
that Manner; the Queſlion is not here, whether he gtant- 
iog che Procuratot 1722, 87 xt; Nor does ic much o the 85 
Theeber it was in of his Father's Bond or not; But the fingle 
ſtion is, Whether he ſuffered any Lefion by the Deeds, by which he altered both 4 | 
And tis believed, No. Mar alive will ſay or think that be did. For, 
to mention the Onerofity of thoſe Deeds, in reſpect of the K 5 Caps — | 
made upon him an 2 17 re Nu the Ear .of D „ that no fog ; babes | 
Fele n ower to ger, the Deeds were 5 far pb | 

being a — 2. im, BY y were 900 zeit own Nature rationd ; 
rows, with, reſpe to the her | 
rn el 2 
«£4 as to retence, that cannot prejudge his Heir, | 
Earl hopes, in what remains of the Argument, to Wow! 1 the Dat, Peſo he 
cheſs; of Hamilton, who is here meant, was 1 10  Heit 0 "hi by ak Mig ak f 
Abat is 4 Conũideration not very ä upon this a e K 

2 


tmtue, chat. it is + Thing end d chat a Minor cannot þ 
++  « Heir: But that eerie wt rinciple in us bur becauſe g 
— 2 , theſe two go together, and are the fame, 4 Lefn 0 the Miner 

a {+ , I and a Leon to bis Heir and bis Family. : But as, where the Heir of 


35 


a Minor putſues a Reduction of the Minor's' Deed, it is not in his ou 
* - Right, but in the Right of ehe Minor,t whom he ſucceeds, that he is entitled 
to it. So if a Caſe can be figured, in which a Leſion to the Minor Heir is not 
a Leſion to the Minor himſelf, there is ub Place Yor. the Redutiſon; nor can 


there happen a flronger luſtance than that in hand. Earl John the Minor's 
Father is on this Argument ſuppoſed to have intended to 1 oats the pre · 

ſent Earl of Dundonald of his Eltate, while at the ſame 
Dierſen who mult inevitably have repreſented him in his Name and Honours, 
'# +»  - -++ which, if it was the Intention, was the molt irrational Action oF that Gentle- 
man's Life, a Deed, which had he been Mor when he did it, he could 
have reduced on the Head of Leſon, tho the Deed it ſelf had been otherwiſe 


ol its Nature unalierable. Can there any Thing then, be more unredſonable 


than to ſay, Thar. his Son the. Heir of his Family was leſed by the” Alte 


ation of ſuch Deed? ee eee 
The Curators As to the Inſinuation concerning the Curators who conſented, tis be- 


Proſpe& of 1,4 to be made uſe, of rather. as a, Circumſtance than an Argument in 


Sac no of! ath ; Wh 
Objection. Law ;. for whatever Objcction that might be to their own Intereſt, it they 
; Kad. aby, t can afford no Argument to ſet afide the Earl's Hatereſt, in 
whole Favours the Right was-made, and who' was none of therr Number. 
The Objection of Death. bed is of a different Nature from the former; 


—— Leſion to his Heir? It 1s. peculiar to the Law of Scotland, That no Man 

explained. can do a Deed on Deatli-bed in Prejudice of his Heir; a Law introduced 
by no politive Hatute, but founded on 2 Cuſlom, that had its Riſe, ſrom 

mente Influence the Popib Clergy before the Reformation had on dying Per- 

TW "ans which they frequently abuſed, in impteſſing the Notions ot) Me- 
rit by 


—Cauſe is bappily long ago removed, the Cuſtim, ic muſt be owned, con- 
ttindes: Bat the Earl takes the Obſervation to be of this Uſe, that ag the 
Law of Death. bed is become our Law only by Cuflom, and a*Cufion 

the, Original and Riſe whereof is removed, the fame is by the Rules of 

La nod to be. extended, but to be taken in the moſt limited and narrow 


Gaftoms are- It ig a Rule in judging in Matters of Cuſom, that they arc not to be 
— = 1 ex · extended a. pars, as; Stature Lau may be: So far as Cum has gone, it 


is a Law and no further: And the Earl humbly believes, there is not an 
Inſtance can be condeſcended on, where in the l Ca, with the pre- 
ſent, "Death be# was pled and funf. 
Having made theſe” general. Obſervations; the Earl frail only further 


1722. falls. . premiſe, before. he proceed to the particular Argument, that therevis no 


with the Deed Occaſion here for any ſeparate Conſideration” of the - Procuratory 2722. 


%%, - from that ot the. Bond of 'Entail 1216; For if the Procuratory 1723; | 
Aan the minor Glauter" under the lea Reſtraint; rhathoares ner un- 


{hh *, 


POE 8 ws 


ime he was the 


The Obj:a.. For upon this Point the, Queſtion, is, whether” by, the Deeds there was a 


pious 'Donations, to the Prejadice of lawful Heirs: Tho' the 


=> 
r 24a a _ = 


46522 


never ſtrike againſt the Revocation of a | where the Re voca- 
tra might have been obtained by wa OY Tins 


„The fingle Queſtion- then is, whether Death-bed be 2 good Objecti⸗ Auf to the 


der by his Father's Obligation, 2 Leſion, and reducible. 
e tempore Of bis Life; for the Reduction on the Law of Dearh-bed 


on to the Alceration of the Bond of Entail 1716; and the Earl contends _— — 


it is not. 1/7, Becauſe he conceives neither the Marquis nor the Dutcheſs 
of Hamikon his Mother, were in any Senſe, Heirs to Earl William, whoſe 


Decds are craved to be reduced, for that they could not have even ſer- 


ved. Heirs, of Proviſion to him. 24h 1 7 They could have been 
ſerved as Heirs of Provition to him, yet an Heir of Provifien, who can- 
not ſerve in the Subject, is not ſuch an Heir, as in Law is entitled to the 
Privilege of Death- bed. | wo * ich 


For clearing the ff of theſe Points, it is certain there can be no There mult be 
Sp except where there is ſomething to be tranſmirred from the dead ſomething in 


iving : But ſo it is, there was nothing in the Perſon of Earl Fohs NY — I 


4 Ser- 
| . 7 


to the 


to be carried by a Service ; for either it muſt have been the Lands,” Or make 
ſome Right of Obligation: Now the- Lands, cis plain, my Lady Datchels vice 
could. not have carried by a Service, becaule-no Body can ſerve in Lands *#* © 


but- the Heir of the former laveſtiture; neither was there any Obligation 


to which ſhe could ſerve ; For tho*, where a Perſon grants an Obligati- 
on to reſign Lands in Favouts of himſeff, and the Heirs-male of his Body; 
whom failing, in Favours of another; That orher may and muſt in that 


Cale, upon the Failure of him and his Heirs-male, carry chat Right of 
Obligation by a Service to him, as Heir of Proviſion, beeauſe that Right, 


of, Obigazion, being, taken firſt to the Granter, was lodged in himſelf, and mult - 


be carried out ot his Perſon by a Service: Yer, it, on the other Hand, 

one ſhould grant an Obligation, woe 5. Favours of himſelt,. but di- 

rectly in Favours of another, to take 

thing in the Granter to be cartied byait. | | 
o apply this. Reaſoning to the preſent Caſe; Far! 


e Fee lacs in a certain Event; upon the 
happening of that Event there could. be no Service, becauſe there was . 


10 app)y this John is not There wasn - 
thereby obliged, by the Bond of Entail 1716. to reſign in Favours of him th | 


in the 
ak whom tailing, in Favours of Lady. Aue: but he diref#h obiges . 


on of Ear! 
n to be 


himſelf to, refen, to Lady Ame: There was therefore notinng in the err by a2 


ef the Grancer, 
Obligation. was to take Effect. *Tis true, that by the ſubſequent Part 


of. the Deed, he appoints her to be Heir to him; or tb the Heirs male 
of an of the Deſcendants of his Body; but it is not in the Power of - * 
any Man to make a Perſon Heir to him, unleſs the Deed he grants be of 

a that th 4 Ga by the 
Law be an Heir in it. The nommating of her Heit has indeed this EE 
fect, That Wheteas he had. by the obligatory Part made her 4 Cre- 
ditot, yet being named Hefr, ſne can quarrel no Alteration möte than an 
Heir could haye done, tho? that will not make her an Heir in the Eye f 
Law : Perhaps he intended to have made her an Heir, but be has n6t done 
it: She had upon this Deed obiy 26 Aion,” but could not ſerve; niote than © 
| | r 


that Natare, that the Per̃ſon in whoſe Favours it is conceite 


Granter, which the could carry by a Setvice, in the Event the Service, -- 


3 . 


4 Ft ; 
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Serriet. 


n * 


age in the Tard Sar, Php 
es Lid of Death-bed, and 
of that Law, ke ll 30 
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in the 
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479 1 i to fcb pho, o* Pcqviſion, which "ris 5 cannot be 12 
beg Har of OE is not an Heis in the Senſe ol che Law of Dear 


be oldeſt Accoun | have of it, is in the Bdoks of the Majefy, L. 2. 
18. 2 "is Aid, Ohe 5 Aienate his Lands on Meth, 2: 
Prejudice Oh Hete: * Now it is certain, Thar at that Time 0 was 
no gratuit; Heir of "known in our Law, ſuch as my Lady 

| g. behoved at beſt 1 to de oh this Deed ;; for in that very fame C 
F the Majeſty, we find, That aceotginig to our. Law ac ih Time, 
| ligation as this is, had. it remained perſonal at the Death of the 
Gre was a Deed 7 7 es * void. The . are, That oo 
=” ding to the Conſuetude s Realm fick an Donation, Meaning, as 
Jos ; 5 che Words ow the preceedin PS where the ee Per- 
18 5 65 and not completed by Inſeftment, is underfiood to be an Heir (that 
vd £4 neg 1 ooly) and not an effetiual Sit;  wheteof it is 2 22 Conſe» 
ence, That he, in whoſe Favours it was coined, could not be compre- 
hended in the n Words of the ſame Cha pter, which 4 by 


ration is Allowed on Death · be 
We have 7 . * 


The >" would not be ib detto 28 if be meant = 1054 
re e „ Rag on 


: 
ad; 


FFP, $208, orig ; 4 au 
ee he de [ $ of Froviſios, who by Callom"are- = 
in but then it Win de found, Thit"this only Happens here 
the Probißon in their Favours makes them proper” Heirs In the Subject & 

jenaced; is in the Caſe of at heritable Bond without Infeſtmeiſt or 
* of the Credſtor, witch a Subſttrution, in which C 
the Service of che Subſfirute carries +be Subſet? + "And the Eat ple ads, That 
in no other Caſe, but where the Service carries the Subjefl© Aena, 
can there be an Heir in the Senſe of the Law of Death bed. 
The only * T the Earl believes can be 1 the _— - 
is of Chaſdale on this Point, is that of Hepburn againit He „in thi 
2663 : But the learned Author, who remarks it, has like wiſe obſcrved, That* 
Parties had before Hand agreed ; wherefore it ſhall give no Offence to lay, 
That it ought not to have the Authority of a Decifion ; and Preſident Gilmore; -- 
who allo obferves the Deciſions of that Time, has taken no Notice of it. 0 
It may likewiſe not be improper to obſerve, that Craig our learned Au- Nor ba &&= 
thor, after he had told us on the Subject of Death-bed, Lib. 1. dieg. 1 1. He extended 
Page 35. that in letto agritudinis nemo poteſt haredi ſuo prajudicare, when he it further. 
comes to explain who it is, that can ſucceed as- Heir, Lib: 2. dieg-" 13. P. 
225, his Words are, Apud nos Pays "oo Left, qui in feudum rerum immobi- 
lium aut rei alicujus immulyl: faite and afterwards, F. 230. Nemo proprie hæres 
dicatur nifi qui a legef ad fung m dn, fit u . non ex lege ſed ex con- 
ventione parrium ſuccedumt, fob d wenn am non r in other 
Words, Heres non eſt, qui i ee eee partium ab hærede petere 
poteſt, talis enim dies, evedis non mern. The PHvicge offi b is 
none of the natural Cohen of being called an Elo as to be- 
long to every Perſon, who, by eee e He may, by the Law as 
it now ſtands, carry an Oblitatiang ki Frtue © of they can, by Way 
of Action, come at the Subject MM uMaiginally, only a Privilege given 
5 proper Heir in the Subjey n Cm bas not extended it fur- 

1 | þ 5 | | 
And ſurely, as there is no Reaſotf for extending it in general, the Earl Particular 
may take-the Liberty to ſay, there is yet much leſs in this particu/ar Caſe i Reaſons w; 
The Deed complained of, is a Deed revoking a former; which former Deed Se 
was, in the Eye of the Law, a Lefon and Frejadice to the Granter and 
his Family, in ſo much, that had che Granter of it been on Death bed 
when he made it, it could have been reduced by Earl }4lliam his Heir, nay- 
. the preſent Earl, upon that ſugle Ground: And as the Law of 

ath · bed was introduced for preventing Impoſitions and Abuſes to the 
Ruin of a Family, and was founded upon à Preſumption, That 
the Man, who in his Sickneſs prejudged his Family by a Deed he had 
not thought of while in Health, was at that Time not off found Judgment ;* + 
Should it not be even an irrational Thing that the Deed of his Succeſſor © 
rectifying that very Abuſe, ſhould be teducible upon the ſame Ground ff 
Law, on which the Deed itſelt, by which the Abuſe came; could have been 
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